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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2008AP1830 
( L. C.  No.  2006CV8092)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
MBS-Certified Public Accountants, LLC and 
Thomas H. Schmitt, CPA, d/b/a Metropolitan 
Business Services, 
 
          Plaintiffs-Appellants-Cross-

Respondents-Petitioners, 
 
     v. 
 
Wisconsin Bell Inc., d/b/a AT & T Wisconsin, 
 
          Defendant-Respondent, 
 
ILD Telecommunications, Inc., d/b/a ILD 
Teleservices, Local Biz USA, Inc. and 
Americatel Corporation, 
 
          Defendants-Respondents-Cross-

Appellants, 
 
US Connect, LLC, 
 
          Defendant. 
 
 
 

FILED 
 

FEB 24, 2012 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
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¶1 ANN WALSH BRADLEY,  J.   The pet i t i oner s,  Thomas H.  

Schmi t t  and MBS- Cer t i f i ed Publ i c Account ant s,  LLC ( col l ect i vel y,  

MBS) ,  seek r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  

appeal s af f i r mi ng a c i r cui t  cour t  or der  di smi ssi ng t hei r  c l ai ms 

f or  monet ar y r el i ef . 1  The ci r cui t  cour t  det er mi ned t hat  t he 

common l aw vol unt ar y payment  doct r i ne bar r ed MBS' s c l ai ms 

agai nst  Wi sconsi n Bel l ,  I nc.  and I LD Tel ecommuni cat i ons,  I nc.  

f or  damages under  Wi s.  St at .  § 100. 207 and ot her  st at ut es. 2 

¶2 The def endant  t el ecommuni cat i ons compani es asser t  t hat  

Put nam v.  Ti me War ner  Cabl e of  Sout heast er n Wi sconsi n,  2002 WI  

108,  255 Wi s.  2d 447,  649 N. W. 2d 626,  i s squar el y on poi nt  and 

f or ecl oses t he ar gument  advanced by MBS.   Addi t i onal l y,  t hey 

cont end t hat  under  t he r ul e of  Fuchsgr uber  v.  Cust om 

Accessor i es,  I nc. ,  2001 WI  81,  244 Wi s.  2d 758,  628 N. W. 2d 833,  

t he l egi s l at ur e was r equi r ed t o make expl i c i t  r ef er ence t o t he 

vol unt ar y payment  doct r i ne i n t he t ext  of  Wi s.  St at .  § 100. 207 

i f  i t  i nt ended t he doct r i ne t o be i nappl i cabl e t o c l ai ms under  

t hat  st at ut e.     

¶3 We concl ude t hat  no Wi sconsi n cour t  has addr essed 

whet her  t he l egi s l at ur e i nt ended t he vol unt ar y payment  doct r i ne 

t o be a v i abl e def ense agai nst  any cause of  act i on cr eat ed by a 

st at ut e.   I n Put nam,  t he quest i on of  whet her  t he vol unt ar y 

                                                 
1 See MBS- Cer t i f i ed Publ i c Account ant s,  LLC & Schmi t t  v.  

Wi sconsi n Bel l ,  No.  2008AP1830,  unpubl i shed sl i p.  op.  ( Wi s.  Ct .  
App. ,  Aug.  10,  2010) ,  af f i r mi ng or der s of  t he c i r cui t  cour t  f or  
Mi l waukee Count y,  Ri char d J.  Sankovi t z,  Judge,  pr esi di ng.    

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  



No.  2008AP1830   

 

3 
 

payment  doct r i ne was a v i abl e def ense t o a c l ai m under  Wi s.  

St at .  § 100. 18( 1)  may have l ur ked i n t he r ecor d,  but  i t  was 

nei t her  br ought  t o t he at t ent i on of  t he cour t  nor  was i t  

speci f i cal l y addr essed.   Accor di ngl y,  i t  was not  deci ded by t hi s 

cour t .   

¶4 We f ur t her  det er mi ne t hat  t he def endant s mi si nt er pr et  

Fuchsgr uber .   Appl i cat i on of  t he common l aw vol unt ar y payment  

doct r i ne woul d under mi ne t he mani f est  pur poses of  Wi s.  St at .  

§ 100. 207.   Under  t hese ci r cumst ances,  t he conf l i c t  bet ween t he 

st at ut e' s mani f est  pur pose and t he common l aw def ense l eaves no 

doubt  t hat  t he l egi s l at ur e i nt ended t hat  t he common l aw def ense 

shoul d not  be appl i ed t o bar  c l ai ms under  t he st at ut e.   

¶5 Accor di ngl y,  we r ever se and r emand t o t he cour t  of  

appeal s t o addr ess I LD' s cr oss- appeal  and,  i f  appr opr i at e,  any 

pr evi ousl y unr esol ved appel l at e i ssues r egar di ng Wi s.  St at .  

§ 100. 18( 1)  and t he Wi sconsi n Or gani zed Cr i me Cont r ol  Act .      

I  

¶6 The al l egat i ons at  i ssue i n t hi s case r el at e t o an 

i l l egal  t el ecommuni cat i ons pr act i ce cal l ed " cr ammi ng. "   

Accor di ng t o MBS,  cr ammi ng i s a decept i ve bi l l i ng scheme i n 

whi ch t el ecommuni cat i ons compani es i nser t  r el at i vel y smal l ,  

unaut hor i zed char ges i nt o cust omer s'  t el ephone bi l l s  wi t h t he 

expect at i on t hat  t he cust omer s wi l l  unwi t t i ngl y pay t he 

unaut hor i zed char ges.      

¶7 The f act s set  f or t h bel ow ar e t aken pr i mar i l y  f r om 

MBS' s compl ai nt .   Because we ar e r evi ewi ng t he ci r cui t  cour t ' s  
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gr ant  of  a mot i on t o di smi ss f or  f ai l ur e t o st at e a c l ai m,  we 

must  assume t hat  t hese f act s ar e t r ue.    

¶8 Thomas Schmi t t  i s  an account ant  who owns and oper at es 

MBS- Cer t i f i ed Publ i c Account ant s,  LLC ( MBS) .   Wi sconsi n Bel l  i s  

t he l ocal  exchange car r i er  t hat  pr ovi des MBS' s t el ephone 

ser vi ce. 3  At  some poi nt ,  Schmi t t  di scover ed t hat  Wi sconsi n 

Bel l ' s  t el ephone bi l l s  cont ai ned unaut hor i zed char ges.   Schmi t t  

and MBS f i l ed sui t . 4      

¶9 Accor di ng t o t he al l egat i ons i n t he compl ai nt ,  t he 

unaut hor i zed char ges,  whi ch r anged f r om $2 t o $40 per  mont h,  

wer e gener at ed by t hr ee ser vi ce pr ovi der s,  Local  Bi z USA,  U. S.  

Connect ,  and Amer i caTel .   These ser vi ce pr ovi der s ar e i n t he 

busi ness of  pr ovi di ng i nt er net  and web host i ng ser vi ces,  

di r ect or y assi st ance ser vi ces,  and i nt er nat i onal  cal l i ng pl ans,  

r espect i vel y.   MBS asser t ed:  " Because consumer s woul d be mor e 

l i kel y t o quest i on unaut hor i zed char ges i f  t hey wer e cont ai ned 

i n bi l l s  sent  t o t hem di r ect l y by t he Ser vi ce Pr ovi der  

Def endant s .  .  .  ,  t hose Ser vi ce Pr ovi der  Def endant s enl i st  t he 

                                                 
3 Al t hough MBS' s compl ai nt  named AT&T,  I nc. ,  t he par t i es 

agr ee t hat  Wi sconsi n Bel l  d/ b/ a AT&T Wi sconsi n i s t he cor r ect  
name of  t he i nt ended def endant .   The par t i es st i pul at ed t o t he 
di smi ssal  of  AT&T and t he subst i t ut i on of  Wi sconsi n Bel l .      

4 Schmi t t  and MBS f i l ed sui t  " on behal f  of  t hemsel ves and 
al l  ot her s s i mi l ar l y s i t uat ed. "   The compl ai nt  was di smi ssed 
bef or e t he c i r cui t  cour t  had t he occasi on t o det er mi ne whet her  
i t  was appr opr i at e t o cer t i f y t he l awsui t  as a c l ass act i on.   
Accor di ngl y,  at  t hi s poi nt  t he onl y pl ai nt i f f s i n t hi s l awsui t  
ar e Schmi t t  and MBS.  
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ai d of  t hi r d- par t y bi l l i ng compani es,  .  .  .  whi ch agr ee t o t ake 

par t  i n t he decept i ve busi ness pr act i ces i n exchange f or  a f ee. "      

¶10 Accor di ng t o MBS,  t he unaut hor i zed char ges wer e 

f or war ded t o I LD Communi cat i ons ( I LD) ,  a bi l l i ng c l ear i nghouse.   

I LD aggr egat ed t he unaut hor i zed char ges and t hen f or war ded t hem 

on t o Wi sconsi n Bel l ,  wher e t hey wer e i ncor por at ed i nt o MBS' s 

t el ephone bi l l s  under  t he headi ng " Mi scel l aneous Char ges and 

Cr edi t s. "   The compl ai nt  al l eges t hat  Schmi t t  di d not  not i ce t he 

unaut hor i zed char ges and unwi t t i ngl y pai d t hem.      

¶11 The def endant s named i n MBS' s compl ai nt  f al l  i nt o 

t hr ee cat egor i es:  ser vi ce pr ovi der s ( Local  Bi z USA,  U. S.  

Connect ,  and Amer i caTel ) ;  bi l l i ng c l ear i nghouses ( I LD) ;  and 

l ocal  exchange car r i er s ( Wi sconsi n Bel l ) .   At  t hi s poi nt ,  

however ,  onl y t wo def endant s,  I LD and Wi sconsi n Bel l ,  r emai n as 

par t i es t o t hi s appeal . 5    

¶12 I n r el evant  par t ,  t he compl ai nt  al l eged vi ol at i ons of  

Wi s.  St at .  § 100. 207( 2)  and ( 3) ( a) ,  v i ol at i ons of  Wi s.  St at .  

§ 100. 18( 1) ,  and vi ol at i ons of  t he Wi sconsi n Or gani zed Cr i me 

Cont r ol  Act ,  Wi s.  St at .  § 946. 80,  et  seq.  ( her ei naf t er ,  t he 

Cr i me Cont r ol  Act ) . 6  The t el ecommuni cat i ons company def endant s 
                                                 

5 U. S.  Connect  never  appear ed i n t he act i on bef or e t he 
c i r cui t  cour t  and was def aul t ed.   Fur t her ,  whi l e t hi s case was 
pendi ng at  t he cour t  of  appeal s,  Amer i caTel  was di smi ssed t o 
accommodat e a set t l ement  agr eement ,  and Local  Bi z f i l ed f or  
bankr upt cy and was l at er  di smi ssed under  Wi s.  St at .  § ( Rul e)  
809. 18.        

6 Addi t i onal l y,  t he compl ai nt  al l eged vi ol at i ons of  Wi s.  
St at .  § 100. 20( 5)  and unj ust  enr i chment .   MBS di d not  appeal  t he 
c i r cui t  cour t ' s  di smi ssal  of  ei t her  of  t hese cl ai ms.   Ther ef or e,  
t hey ar e not  bef or e t hi s cour t .     
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f i l ed mot i ons t o di smi ss,  al l egi ng var i ous def enses i ncl udi ng 

t he vol unt ar y payment  doct r i ne.   Under  t hat  doct r i ne,  a par t y 

cannot  br i ng an act i on " t o r ecover  payment s t hat  [ wer e]  pai d 

vol unt ar i l y ,  wi t h f ul l  knowl edge of  t he mat er i al  f act s,  and 

absent  f r aud or  wr ongf ul  conduct  i nduci ng payment . "   Put nam,  255 

Wi s.  2d 447,  ¶13.    

¶13 At  a hear i ng on t he def endant s '  mot i ons,  t he c i r cui t  

cour t  di smi ssed al l  c l ai ms f or  monet ar y r el i ef  agai nst  I LD and 

Wi sconsi n Bel l  wi t h one except i on. 7  The ci r cui t  cour t ' s  anal ysi s 

f ocused pr i mar i l y on t he l anguage of  100. 207( 2)  and ( 3) ( a) .   I t  

det er mi ned t hat  al t hough t he compl ai nt  pr oper l y al l eged 

vi ol at i ons of  Wi s.  St at .  § 100. 207,  t he vol unt ar y payment  

doct r i ne woul d bar  any ent i t l ement  t o monet ar y r el i ef .     

¶14 Taki ng t he al l egat i ons i n t he compl ai nt  as t r ue,  t he 

cour t  concl uded t hat  each of  t he def endant s made f al se 

st at ement s wi t h r egar d t o t he pr ovi s i on of  t el ecommuni cat i ons 

ser vi ce i n v i ol at i on of  § 100. 207( 2) . 8  I t  expl ai ned:  " St at i ng on 

                                                 
7 The ci r cui t  cour t  r ef r ai ned f r om di smi ssi ng cl ai ms f or  

money damages ar i s i ng out  of  one char ge gener at ed by U. S.  
Connect .   See i nf r a,  ¶19 n. 10.   Addi t i onal l y,  t he cour t ' s  or der  
l ef t  i nt act  MBS' s c l ai ms f or  i nj unct i ve r el i ef .   Ul t i mat el y,  t he 
par t i es st i pul at ed t o di smi ss t he c l ai ms f or  i nj unct i ve r el i ef  
wi t h pr ej udi ce.      

8 Wi sconsi n St at .  § 100. 207( 2)  pr ovi des:   

A per son may not  make i n any manner  any st at ement  or  
r epr esent at i on wi t h r egar d t o t he pr ovi s i on of  
t el ecommuni cat i ons ser vi ces,  i ncl udi ng t he r at es,  
t er ms or  condi t i ons f or  t el ecommuni cat i ons ser vi ce,  
whi ch i s f al se,  mi sl eadi ng or  decept i ve,  or  whi ch 
omi t s t o st at e mat er i al  i nf or mat i on wi t h r espect  t o 
t he pr ovi s i on of  t el ecommuni cat i ons ser vi ce t hat  i s 
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a phone bi l l  t hat  a cust omer  owes money f or  ser vi ces t he 

cust omer  di d not  aut hor i ze i s f al se.  .  .  .  And t hat  seems t o be 

t he onl y el ement  t hat  must  be shown t o demonst r at e a v i ol at i on 

of  Wi s.  St at .  § 100. 207( 2) . "        

¶15 The cour t  al so concl uded t hat  al l  of  t he def endant s 

except  I LD vi ol at ed § 100. 207( 3) ( a) . 9  The cour t  except ed I LD 

because i t  was " sat i sf i ed t hat  I LD di d not  bi l l  t he pl ai nt i f f s.   

I LD col l ect ed,  packaged,  and communi cat ed bi l l i ng i nf or mat i on t o 

Wi sconsi n Bel l ,  but  t hat  conduct  cannot  f ai r l y  be descr i bed as 

' bi l l i ng' [ . ] "        

¶16 Never t hel ess,  t he cour t  went  on t o concl ude t hat  " t he 

compl ai nt  al so est abl i shes a possi bl e def ense t o t he damage 

cl ai m. "   Rel y i ng on MBS' s al l egat i on t hat  Schmi t t  " di d not  

not i ce t he char ges and unwi t t i ngl y pai d t hem, "  i t  asser t ed:  

" [ T] he compl ai nt  i mpl i es t hat  t he pl ai nt i f f s vol unt ar i l y  pai d 

t he unl awf ul  char ges. "      

                                                                                                                                                             
necessar y t o make t he st at ement s not  f al se,  mi sl eadi ng 
or  decept i ve.  

9 Wi sconsi n St at .  § 100. 207( 3) ( a)  pr ovi des:   

A per son may not  engage i n negat i ve opt i on bi l l i ng or  
negat i ve enr ol l ment  of  t el ecommuni cat i ons ser vi ces,  
i ncl udi ng unbundl ed t el ecommuni cat i ons ser vi ces.   A 
per son may not  bi l l  a cust omer  f or  any 
t el ecommuni cat i ons ser vi ce t hat  t he cust omer  di d not  
af f i r mat i vel y or der  unl ess t hat  ser vi ce i s r equi r ed t o 
be pr ovi ded by l aw,  t he f eder al  communi cat i ons 
commi ssi on or  t he publ i c ser vi ce commi ssi on.   A 
cust omer ' s f ai l ur e t o r ef use a per son' s pr oposal  t o 
pr ovi de a t el ecommuni cat i ons ser vi ce i s not  an 
af f i r mat i ve r equest  f or  t hat  t el ecommuni cat i ons 
ser vi ce.  
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¶17 The cour t  concl uded t hat  t he vol unt ar y payment  

doct r i ne was a v i abl e def ense t o MBS' s c l ai ms f or  damages under  

Wi s.  St at .  § 100. 207 because t he l egi s l at ur e di d not  i nser t  any 

l anguage i n t he st at ut e t hat  expr essl y abr ogat ed t he common l aw 

doct r i ne:   

I  r each t hi s j unct ur e i n my r easoni ng by f ol l owi ng t he 
maxi m t hat  a cour t  cannot  r ead a st at ut e t o over r i de 
t he common l aw unl ess t he l egi s l at i ve pur pose t o do so 
i s c l ear l y expr essed i n t he l anguage of  t he st at ut e.    

A good exampl e of  t hi s pr i nci pl e at  wor k i s 
Fuchsgr uber  v.  Cust om Accessor i es,  I nc. ,  [ 244 
Wi s.  2d 758]  .  .  .  .  

Li kewi se,  i n t he case bef or e me,  I  f i nd a l ack of  any 
expl i c i t  r ef er ence t o vol unt ar y payment  i n sect i on 
100. 207,  and t hat  l ack of  any expl i c i t  r ef er ence t o 
t he possi bi l i t y  of  vol unt ar y payment  l eads me t o 
concl ude t hat  t he Legi s l at ur e di d not  i nt end f or  t hi s 
st at ut e t o over r i de t hi s common l aw doct r i ne.    

I  s i mpl y do not  f i nd any wor ds suggest i ng t hat  you can 
cl ai m damages under  t he st at ut e even i f  you 
vol unt ar i l y  pai d.      

The cour t  asser t ed t hat  i t  was r equi r ed t o " pr esume t he 

Legi s l at ur e knew about  t he doct r i ne and knew t hi s woul d be 

r ai sed as a def ense,  [ and]  i f  t hey di dn' t  want  i t  r ai sed as a 

def ense,  t hey woul d have sai d so. "     

¶18 Addi t i onal l y,  t he c i r cui t  cour t  f ound suppor t  i n 

Put nam:  " I ' m al so i nf l uenced by t he f act  t hat  t he Put nam cour t  

uphel d t he appl i cat i on of  t he common l aw vol unt ar y payment  

doct r i ne agai nst  not  onl y common l aw damage cl ai ms,  but  al so a 

st at ut or y c l ai m. "          
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¶19 Wi sconsi n case l aw r ecogni zes t hr ee except i ons t o t he 

vol unt ar y payment  doct r i ne:  f r aud,  dur ess,  and mi st ake of  f act .   

See Put nam,  255 Wi s.  2d 447,  ¶13.   Tur ni ng t o t hose except i ons,  

t he c i r cui t  cour t  det er mi ned t hat  MBS had al l eged f r aud but  had 

f ai l ed t o " sat i sf y t he cour t "  t hat  t he char ges wer e suf f i c i ent l y 

decept i ve t o f ul f i l l  t he el ement s of  common l aw f r aud:  " [ T] he 

char ges wer e st at ed wi t h suf f i c i ent  par t i cul ar i t y t hat  a 

r easonabl e cust omer  woul d be st ar t l ed t o f i nd such a char ge on 

t he bi l l . " 10           

¶20 As expl ai ned above,  t he c i r cui t  cour t ' s  anal ysi s was 

f ocused on t he l anguage of  Wi s.  St at .  § 100. 207.   I t  di d not  

speci f i cal l y exami ne Wi s.  St at .  § 100. 18( 1)  or  t he Cr i me Cont r ol  

Act  t o det er mi ne whet her  t he vol unt ar y payment  doct r i ne was 

appl i cabl e t o c l ai ms under  t hose st at ut es.   Never t hel ess,  by 

di smi ssi ng al l  of  MBS' s c l ai ms f or  monet ar y r el i ef ,  i t  appear s 

t hat  t he cour t  i mpl i c i t l y  concl uded t hat  t he doct r i ne was a 

v i abl e def ense t o c l ai ms under  Wi s.  St at .  § 100. 18( 1)  and t he 

Cr i me Cont r ol  Act  as wel l .     

¶21 Addi t i onal l y,  t he cour t  pr ovi ded an al t er nat i ve 

r at i onal e f or  di smi ssi ng t he cl ai ms under  Wi s.  St at .  

§ 100. 18( 1) .   I t  concl uded t hat  t hat  st at ut e appl i ed t o 

r epr esent at i ons t hat  ar e made i n adver t i sement s and sal es 

                                                 
10 The cour t  made one except i on f or  t he char ge f or  " MONTHLY 

SVCS"  gener at ed by U. S.  Connect .   I t  expl ai ned:  " [ t ] he wor ds,  
' mont hl y ser vi ce f ee'  ar e gener i c and ambi guous enough t hat  even 
a dedi cat ed bean count er  mi ght  l ook at  t hat  and say,  okay I  can 
see why I  have t o pay a mont hl y f ee,  and woul d be easi l y 
hoodwi nked. "       
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pr omot i ons,  and t hat  t he t el ephone bi l l s  di d not  const i t ut e 

adver t i sement s or  sal es pr omot i ons. 11  At  a hear i ng on MBS' s 

mot i on f or  r econsi der at i on,  t he cour t  st ood by i t s pr evi ous 

deci s i on t o di smi ss t he c l ai ms. 12       

                                                 
11 Wi sconsi n St at .  § 100. 18( 1)  pr ovi des:   

No per son,  f i r m,  cor por at i on or  associ at i on,  or  agent  
or  empl oyee t her eof ,  wi t h i nt ent  t o sel l ,  di st r i but e,  
i ncr ease t he consumpt i on of  or  i n any wi se di spose of  
any r eal  est at e,  mer chandi se,  secur i t i es,  empl oyment ,  
ser vi ce,  or  anyt hi ng of f er ed by such per son,  f i r m,  
cor por at i on or  associ at i on,  or  agent  or  empl oyee 
t her eof ,  di r ect l y or  i ndi r ect l y,  t o t he publ i c f or  
sal e,  hi r e,  use or  ot her  di st r i but i on,  or  wi t h i nt ent  
t o i nduce t he publ i c i n any manner  t o ent er  i nt o any 
cont r act  or  obl i gat i on r el at i ng t o t he pur chase,  sal e,  
hi r e,  use or  l ease of  any r eal  est at e,  mer chandi se,  
secur i t i es,  empl oyment  or  ser vi ce,  shal l  make,  
publ i sh,  di ssemi nat e,  c i r cul at e,  or  pl ace bef or e t he 
publ i c,  or  cause,  di r ect l y or  i ndi r ect l y,  t o be made,  
publ i shed,  di ssemi nat ed,  c i r cul at ed,  or  pl aced bef or e 
t he publ i c,  i n t hi s st at e,  i n a newspaper ,  magazi ne or  
ot her  publ i cat i on,  or  i n t he f or m of  a book,  not i ce,  
handbi l l ,  post er ,  bi l l ,  c i r cul ar ,  pamphl et ,  l et t er ,  
s i gn,  pl acar d,  car d,  l abel ,  or  over  any r adi o or  
t el evi s i on st at i on,  or  i n any ot her  way si mi l ar  or  
di ssi mi l ar  t o t he f or egoi ng,  an adver t i sement ,  
announcement ,  st at ement  or  r epr esent at i on of  any k i nd 
t o t he publ i c  r el at i ng t o such pur chase,  sal e,  hi r e,  
use or  l ease of  such r eal  est at e,  mer chandi se,  
secur i t i es,  ser v i ce or  empl oyment  or  t o t he t er ms or  
condi t i ons t her eof ,  whi ch adver t i sement ,  announcement ,  
st at ement  or  r epr esent at i on cont ai ns any asser t i on,  
r epr esent at i on or  st at ement  of  f act  whi ch i s unt r ue,  
decept i ve or  mi sl eadi ng.  

12 The cour t  f ur t her  el uci dat ed upon i t s al t er nat i ve 
r at i onal e f or  di smi ssi ng t he Wi s.  St at .  § 100. 18( 1)  c l ai m.   I t  
expl ai ned t hat  t he r epr esent at i ons i n t he t el ephone bi l l s  di d 
not  const i t ut e adver t i sement s or  sal es pr omot i ons because t hey 
wer e not  made t o t he publ i c f or  t he pur pose of  i nduci ng a f ut ur e 
sal e.   
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¶22 MBS appeal ed t he di smi ssal  of  i t s  c l ai ms f or  r el i ef  

under  Wi s.  St at .  § 100. 207,  Wi s.  St at .  § 100. 18( 1) ,  and t he 

Cr i me Cont r ol  Act .   The pr i mar y f ocus of  i t s  br i ef  t o t he cour t  

of  appeal s was t he appl i cabi l i t y  of  t he vol unt ar y payment  

doct r i ne.   I n addi t i on,  MBS appeal ed t he ci r cui t  cour t ' s  

al t er nat i ve r at i onal e f or  di smi ssi ng t he § 100. 18( 1)  c l ai ms and 

t he cour t ' s  det er mi nat i on t hat  MBS f ai l ed t o st at e a 

§ 100. 207( 3) ( a)  c l ai m agai nst  I LD because I LD di d not  " bi l l "  

MBS.     

¶23 I LD cr oss- appeal ed.   I t  ar gued t hat  i n addi t i on t o t he 

vol unt ar y payment  doct r i ne,  t he di smi ssal  of  t he Wi s.  St at .  

§ 100. 207 cl ai ms agai nst  i t  shoul d be af f i r med on ot her  

gr ounds. 13        

¶24 Rel yi ng pr i mar i l y on Fuchsgr uber  and Put nam,  t he cour t  

of  appeal s concl uded t hat  t he vol unt ar y payment  doct r i ne appl i ed 

t o bar  MBS' s c l ai ms f or  monet ar y r el i ef .   MBS- Cer t i f i ed Publ i c 

Account ant s,  LLC & Schmi t t  v.  Wi sconsi n Bel l ,  No.  2008AP1830,  

unpubl i shed sl i p.  op.  ( Wi s.  Ct .  App. ,  Aug.  10,  2010) .   Because 

of  t hi s det er mi nat i on,  t he cour t  of  appeal s decl i ned t o addr ess 

                                                 
13 I n i t s cr oss- appeal ,  I LD ar gued t hat  t he Wi s.  St at .  

§ 100. 207( 2)  c l ai m agai nst  i t  was unavai l i ng because ( 1)  t he 
st at ut e pr ohi bi t s f al se,  mi sl eadi ng,  or  decept i ve st at ement s and 
r epr esent at i ons,  and I LD di d not  make any st at ement  or  
r epr esent at i on t o MBS;  ( 2)  t he st at ut e appl i es t o st at ement s 
made i n t he cont ext  of  adver t i s i ng or  sal es pr omot i ons,  and t he 
bi l l s  wer e not  adver t i s i ng or  sal es pr omot i ons;  and ( 3)  MBS 
l acks st andi ng t o f i l e sui t  under  Wi s.  St at .  § 100. 207 because 
MBS i s not  a " consumer "  as t hat  t er m has been def i ned by t he 
Depar t ment  of  Agr i cul t ur e,  Tr ade and Consumer  Pr ot ect i on.      
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t he addi t i onal  ar gument s pr esent ed by MBS and decl i ned t o 

addr ess I LD' s cr oss- appeal .   I d. ,  ¶1.    

I I  

¶25 Upon r evi ew,  we must  det er mi ne whet her  t he c i r cui t  

cour t  pr oper l y gr ant ed t he def endant s '  mot i ons t o di smi ss.   We 

r evi ew a gr ant  or  deni al  of  a mot i on t o di smi ss i ndependent l y of  

t he det er mi nat i ons r ender ed by t he c i r cui t  cour t  and t he cour t  

of  appeal s.   Pool  v.  Ci t y of  Sheboygan,  2007 WI  38,  ¶9,  300 

Wi s.  2d 74,  729 N. W. 2d 415.   Li ke t he c i r cui t  cour t  and t he 

cour t  of  appeal s,  we must  assume t hat  t he al l egat i ons i n t he 

compl ai nt  ar e t r ue.   Put nam,  255 Wi s.  2d 447,  ¶11.   

¶26 Thi s case pr esent s t he i ssue of  whet her  t he vol unt ar y 

payment  doct r i ne i s a v i abl e def ense t o c l ai ms under  sever al  

st at ut es.   Ul t i mat el y,  t hi s  i s a mat t er  of  st at ut or y 

i nt er pr et at i on.   I t  must  be deci ded whet her  t he l egi s l at ur e 

i nt ended t he common l aw def ense t o be appl i ed t o bar  monet ar y 

r el i ef  under  t hese st at ut es.   St at ut or y i nt er pr et at i on i s a 

quest i on of  l aw,  whi ch we al so r evi ew i ndependent l y of  t he 

det er mi nat i ons r ender ed by t he c i r cui t  cour t  and t he cour t  of  

appeal s.   Pool ,  300 Wi s.  2d 74,  ¶9.    

¶27 We begi n by addr essi ng t he def endant s '  cont ent i on t hat  

t he i ssue i n t hi s case was al r eady deci ded i n Put nam,  255 

Wi s.  2d 447,  a r ecent  deci s i on of  t hi s cour t .   Then,  we t ur n t o 

i nt er pr et i ng t he st at ut e and addr essi ng t he def endant s '  ar gument  

t hat  Fuchsgr uber ,  244 Wi s.  2d 758,  r esol ves t he mat t er  of  

st at ut or y i nt er pr et at i on t hat  i s pr esent ed by t hi s case.     

I I I  
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¶28 MBS asser t s t hat  t he vol unt ar y  payment  doct r i ne i s not  

a v i abl e def ense t o i t s st at ut or y c l ai ms f or  damages because t he 

doct r i ne conf l i c t s wi t h t he pur poses of  t he st at ut es.   The 

def endant  t el ecommuni cat i ons compani es count er  t hat  we need l ook 

no f ur t her  t han a r ecent  deci s i on of  t hi s cour t  t o r esol ve t he 

i ssue.   They cont end t hat  Put nam demonst r at es t hat  t he vol unt ar y 

payment  doct r i ne i s a v i abl e def ense t o al l  st at ut or y c l ai ms.   

Ther ef or e,  t hey ar gue t hat  Put nam f or ecl oses t he ar gument  

advanced by MBS.      

¶29 I n Put nam,  t he di sput e r evol ved ar ound t he 

enf or ceabi l i t y  of  a c l ause i n Ti me War ner ' s  st andar d cabl e 

cont r act .   The cl ause i mposed a l at e- payment  f ee on cust omer s 

who f ai l ed t o t i mel y pay t hei r  bi l l s .   255 Wi s.  2d 447,  ¶4.   A 

c l ass of  cust omer s who pai d t he f ees subsequent l y f i l ed sui t  t o 

r ecover  t hei r  payment s,  al l egi ng t hat  t he f ees wer e not  

r easonabl y r el at ed t o Ti me War ner ' s act ual  cost s.   I d.   The 

cust omer s aver r ed t hat  t he f ees const i t ut ed unl awf ul  l i qui dat ed 

damages.   I d. ,  ¶10.   

¶30 The compl ai nt  set  f or t h ei ght  separ at e causes of  

act i on f or  monet ar y damages,  i ncl udi ng a c l ai m f or  damages under  

" Wi sconsi n' s Tr ade Pr act i ces Act . " 14  I d. ,  ¶4 n. 2.   We expl ai ned 

i n a f oot not e t hat  each of  t hese cl ai ms f or  damages was 

" pr emi sed on a t heor y of  l i abi l i t y  t hat  Ti me War ner  i mposed an 

                                                 
14 The Put nam opi ni on does not  c i t e a speci f i c  st at ut e.   I t  

i s  necessar y t o t ur n t o t he appendi x t hat  was f i l ed i n t hat  case 
t o det er mi ne t hat  t he damages wer e cl ai med under  Wi s.  St at .  
§ 100. 18( 1) .    
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unl awf ul  l i qui dat ed damages cl ause"  i n i t s cont r act :  " Each count  

al l eges,  i n some manner ,  t hat  Ti me War ner  r ecei ved payment s f r om 

t he l at e f ees ' whi ch ar e not  r easonabl y r el at ed t o i t s act ual  

cost s. ' "   I d. ,  ¶36 n. 12.     

¶31 We descr i bed t he nat ur e and pur pose of  t he vol unt ar y 

payment  doct r i ne as f ol l ows:  " [ M] oney pai d vol unt ar i l y ,  wi t h 

knowl edge of  al l  t he f act s,  and wi t hout  f r aud or  dur ess,  cannot  

be r ecover ed mer el y on account  of  i gnor ance or  mi st ake of  t he 

l aw. "   I d. ,  ¶13.   The vol unt ar y payment  doct r i ne " al l ows 

ent i t i es t hat  r ecei ve payment  f or  ser vi ces t o r el y upon t hese 

f unds and t o use t hem unf et t er ed i n f ut ur e act i v i t i es"  and 

" oper at es as a means t o set t l e di sput es wi t hout  l i t i gat i on by 

r equi r i ng t he par t y cont est i ng t he payment  t o not i f y t he payee 

of  i t s  concer ns. "   I d. ,  ¶16.     

¶32 Ul t i mat el y,  we det er mi ned t hat  t he vol unt ar y payment  

doct r i ne bar r ed t he cust omer s " f r om r ecover i ng monet ar y damages 

f or  t hei r  payment  of  al l egedl y unl awf ul  f ees wi t hout  obj ect i on 

or  pr ot est . "   I d. ,  ¶3.   We concl uded t hat  t he cust omer s had pai d 

t he f ees wi t hout  obj ect i on or  pr ot est ,  and t hat  t hei r  payment s 

wer e not  made as a r esul t  of  f r aud,  dur ess,  or  mi st ake of  f act .   

I d. ,  ¶3.    

¶33 We nei t her  c i t ed t o nor  i ndi v i dual l y addr essed t he 

cust omer s'  c l ai m under  Wi s.  St at .  § 100. 18( 1) .   Rat her ,  we 

gr ouped t oget her  al l  of  t he r emai ni ng cl ai ms and col l ect i vel y 

di sposed of  t hem i n a f oot not e:  " [ B] ecause t he cust omer s ar e 

pr ecl uded under  t he vol unt ar y  payment  doct r i ne f r om seeki ng 

r epayment  of  al l egedl y unl awf ul  l i qui dat ed damages,  t he 



No.  2008AP1830   

 

15 
 

addi t i onal  c l ai ms [ f or  money damages]  ar e encapsul at ed i n t he 

over al l  [ unl awf ul  l i qui dat ed damages]  t heor y and ar e pr oper l y 

subj ect  t o t he vol unt ar y payment  doct r i ne. "   I d. ,  ¶36 n. 12.     

¶34 The Put nam cour t ' s  appl i cat i on of  t he vol unt ar y 

payment  doct r i ne l ends super f i c i al  suppor t  t o t he def endant s '  

cont ent i on t hat  t he doct r i ne i s a def ense t o al l  st at ut or y 

c l ai ms and can l i kewi se be appl i ed t o t he st at ut es i mpl i cat ed i n 

t hi s case.   Never t hel ess,  " quest i ons whi ch mer el y l ur k i n t he 

r ecor d,  nei t her  br ought  t o t he at t ent i on of  t he cour t  nor  r ul ed 

upon,  ar e not  t o be consi der ed as havi ng been so deci ded as t o 

const i t ut e pr ecedent s. "   Webst er  v.  Fal l ,  266 U. S.  507,  511 

( 1925) . 15   

¶35 The Put nam cour t  di d not  i nt er pr et  Wi s.  St at .  

§ 100. 18( 1) ,  and i t  di d not  r ul e upon whet her  t he l egi s l at ur e 

i nt ended t he common l aw doct r i ne t o be a v i abl e def ense t o t hat  

st at ut or y c l ai m.   Fur t her ,  a r evi ew of  t he br i ef s f i l ed i n t hi s 

                                                 
15 See al so Col by v.  Col umbi a Cnt y. ,  192 Wi s.  2d 397,  405,  

531 N. W. 2d 404 ( Ct .  App.  1995)  af f ' d,  202 Wi s.  2d 342,  550 
N. W. 2d 124 ( 1996)  ( " [ W] e di d not  consi der ,  and wer e not  asked t o 
consi der  [ i n a pr evi ous case] ,  t he i mpact  of  sect i on 893. 13( 2) ,  
St at s.   Our  st at ement ,  al t hough super f i c i al l y  suppor t i ng t he 
Ci t y ' s posi t i on her e,  i s  t hus not  pr ecedent . " ) ;  Ful t on Found.  v.  
Wi sconsi n Dep' t  Taxat i on,  13 Wi s.  2d 1,  10,  108 N. W. 2d 312 
( 1961)  ( " Because t he r i ght  of  t he depar t ment  t o r ai se t he i ssue 
of  const i t ut i onal i t y was not  t her ei n chal l enged,  such case has 
no ef f i cacy as a pr ecedent  wi t h r espect  t o such quest i on. " ) ;  
St at e ex r el .  Ci t y of  Sheboygan v.  Cnt y.  Bd.  of  Super vi sor s,  194 
Wi s.  456,  459,  216 N. W.  144 ( 1928)  ( " The r el at or s cannot  r el y 
upon t he f act  t hat  s i mi l ar  act i ons have been mai nt ai ned i n whi ch 
t he r i ght  of  t he muni ci pal i t y t o pr osecut e such act i ons was not  
quest i oned,  because t he quest i on now under  consi der at i on was 
nei t her  r ai sed nor  consi der ed i n t hose cases.   Such deci s i ons 
ar e not  aut hor i t y ei t her  way upon t hi s quest i on. " ) .  
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cour t  i n Put nam r eveal s t hat  t he cust omer s never  advanced t hat  

t he st at ut or y c l ai m shoul d be t r eat ed any di f f er ent l y t han t he 

common l aw unl awf ul  l i qui dat ed damages cl ai m.   They di d not  

ar gue t he i ssue we consi der  t oday.    

¶36 I n f act ,  t he cust omer s di d not  make any such ar gument  

i n any cour t .   Dur i ng t he hear i ng bef or e t he c i r cui t  cour t  on 

Ti me War ner ' s mot i on t o di smi ss,  t he cust omer s'  at t or ney di d not  

di scuss or  even ment i on Wi s.  St at .  § 100. 18( 1) .   Si mi l ar l y,  t he 

c i r cui t  cour t  di d not  ment i on t he st at ut or y c l ai m when t he cour t  

di smi ssed " al l  count s i n t hi s compl ai nt . "    

¶37 Li kewi se,  t he cust omer s di d not  make any such ar gument  

i n t he cour t  of  appeal s.   The opi ni on of  t he cour t  of  appeal s 

l i s t ed t he cl ai ms made,  i ncl udi ng one f or  " v i ol at i on of  

Wi sconsi n' s t r ade pr act i ce st at ut es. "   Put nam v.  Ti me War ner  

Cabl e of  Se.  Wi sconsi n,  2001 WI  App 196,  ¶3 n. 1,  247 Wi s.  2d 41,  

633 N. W. 2d 254.   However ,  i t  not ed t hat  t he cust omer s made no 

separ at e ar gument  r egar di ng any st at ut or y c l ai m:  " The cust omer s 

pr esent  separ at e ar gument s chal l engi ng t he ci r cui t  cour t ' s  

di smi ssal  of  bot h t he c l ai m f or  unl awf ul  l i qui dat ed damages and 

t he cl ai m f or  decl ar at or y and i nj unct i ve r el i ef .   However ,  t hey 

pr esent  a uni f i ed ar gument  chal l engi ng t he di smi ssal  of  al l  

t hei r  ot her  c l ai ms. "   I d.    

¶38 The cust omer s'  openi ng br i ef  t o t hi s cour t  di d not  

c i t e t o Wi s.  St at .  § 100. 18( 1)  or  any ot her  t r ade pr act i ces 

st at ut es.   The onl y st at ut e c i t ed was t he Uni f or m Decl ar at or y 

Judgment  Act ,  Wi s.  St at .  § 806. 04.   I n t hei r  r epl y br i ef ,  t he 

cust omer s di d not  c i t e any st at ut es at  al l .    
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¶39 Rat her ,  t he cust omer s'  br i ef s f ocus on onl y one cl ai m 

f or  damages——t he common l aw unl awf ul  l i qui dat ed damages cl ai m.   

Under  t hese ci r cumst ances,  wher e no di st i nct i on bet ween t he 

common l aw and st at ut or y c l ai ms was br ought  t o any cour t ' s  

at t ent i on,  i t  i s unsur pr i s i ng t hat  t hi s cour t  gr ouped t he cl ai ms 

f or  damages t oget her  and col l ect i vel y af f i r med t hei r  di smi ssal .    

¶40 I n Put nam,  t he quest i on of  whet her  t he vol unt ar y 

payment  doct r i ne was a v i abl e def ense t o a c l ai m under  Wi s.  

St at .  § 100. 18( 1)  may have l ur ked i n t he r ecor d,  but  i t  was 

nei t her  br ought  t o t he at t ent i on of  t he cour t  nor  di d t he cour t  

speci f i cal l y r ul e upon i t .   Accor di ngl y,  i t  has not  been 

pr evi ousl y deci ded. 16        

                                                 
16 No Wi sconsi n cour t  has t aken up and deci ded whet her  t he 

l egi s l at ur e i nt ended t he vol unt ar y payment  doct r i ne t o be a 
v i abl e def ense agai nst  any cause of  act i on cr eat ed by a st at ut e.   
Al t hough t he cour t  of  appeal s i n t hi s case ci t ed t o But cher  v.  
Amer i t ech Cor p. ,  2007 WI  App 5,  298 Wi s.  2d 468,  727 N. W. 2d 546 
( Ct .  App.  2006) ,  t he cour t  mi sconst r ued t hat  case.  

I n But cher ,  i t  was al l eged t hat  Amer i t ech had col l ect ed 
t axes f or  ser vi ces t hat  wer e not  pr oper l y subj ect  t o t axat i on.   
I d. ,  ¶1.   Wi sconsi n' s t ax code pr ovi des a st at ut or y pr ocedur e 
f or  r ecover i ng payment s.   I n cer t ai n c i r cumst ances,  t axpayer s 
can f i l e a c l ai m f or  a r ef und wi t h t he Depar t ment  of  Revenue 
( DOR)  under  Wi s.  St at .  § 77. 59( 4) ( a) .   The r emedi al  scheme i n 
Wi s.  St at .  § 77. 59( 4) ( a)  does not  r equi r e t axpayer s t o pr ot est  
t he payment  of  unl awf ul  t axes pr i or  t o seeki ng a r emedy f r om t he 
DOR.     

The But cher  pl ai nt i f f s di d not  seek t he r emedy f r om t he DOR 
as pr ovi ded i n Wi s.  St at .  § 77. 59( 4) ( a) .   Rat her ,  t hey f i l ed 
sui t  i n t he c i r cui t  cour t  di r ect l y agai nst  Amer i t ech.  
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I V 

¶41 Havi ng det er mi ned t hat  no Wi sconsi n case squar el y 

addr esses t he quest i on bef or e us,  we t ur n t o t he r el evant  

st at ut es.   I n i t s pet i t i on f or  r evi ew,  MBS ar gued t hat  t he 

c i r cui t  cour t  er r oneousl y di smi ssed i t s c l ai ms f or  monet ar y 

r el i ef  under  t hr ee st at ut es:  Wi s.  St at .  § 100. 207,  Wi s.  St at .  

§ 100. 18( 1) ,  and t he Cr i me Cont r ol  Act .   However ,  t he pr i mar y 

f ocus of  t he par t i es '  ar gument s i s on j ust  one of  t hese 

st at ut es,  Wi s.  St at .  § 100. 207.   Accor di ngl y,  we l i kewi se f ocus 

our  di scussi on on t hat  st at ut e.   

A 

¶42 When i nt er pr et i ng a st at ut e,  t hi s cour t  st r i ves t o 

gi ve ef f ect  t o t he l anguage chosen by t he l egi s l at ur e.   I n so 

doi ng,  we consi der  t he st at ut e' s scope,  cont ext ,  and pur pose.   

St at e ex.  r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  

                                                                                                                                                             
The pl ai nt i f f s ar gued t hat  appl i cat i on of  t he vol unt ar y 

payment  doct r i ne t o bar  t hei r  cl ai ms woul d v i ol at e t he publ i c 
pol i cy as expr essed i n Wi s.  St at .  § 77. 59.   The But cher  cour t  
di sagr eed,  hol di ng t hat  t he vol unt ar y payment  doct r i ne was a 
v i abl e def ense agai nst  t he c l ai ms f i l ed agai nst  Amer i t ech i n 
c i r cui t  cour t ,  even i f  t he doct r i ne woul d not  appl y t o c l ai ms 
made under  Wi s.  St at .  § 77. 59( 4) ( a) .   The cour t  of  appeal s 
expl ai ned:  " Sect i on 77. 59( 4) ( a)  expr esses t he l egi s l at ur e' s 
i nt ent  t hat  a t axpayer  need not  pr ot est  t he t ax when payi ng i t  
i n or der  t o r ecover  a r ef und [ f r om t he DOR]  under  t he pr ocedur e 
est abl i shed i n § 77. 59( 4) ( a) .   The st at ut e expr esses no i nt ent  
and no pol i cy j udgment  on whet her  t he common l aw vol unt ar y 
payment  doct r i ne shoul d appl y i n a cour t  act i on out si de t he 
st at ut or y scheme. "   I d. ,  ¶31 ( emphasi s added) .    

Because t her e was no Wi s.  St at .  § 77. 59( 4) ( a)  c l ai m at  
i ssue i n But cher ,  t he But cher  cour t  had no occasi on t o eval uat e 
t he appl i cabi l i t y  of  t he vol unt ar y payment  doct r i ne t o a cause 
of  act i on cr eat ed by st at ut e.     
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58,  ¶48,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( " [ S] cope,  cont ext ,  and 

pur pose ar e per f ect l y r el evant  t o a pl ai n- meani ng i nt er pr et at i on 

of  an unambi guous st at ut e as l ong as t he scope,  cont ext ,  and 

pur pose ar e ascer t ai nabl e f r om t he t ext  and st r uct ur e of  t he 

st at ut e i t sel f [ . ] " ) .   " We begi n by l ooki ng t o t he l anguage of  

t he st at ut e because we assume t hat  t he l egi s l at ur e' s i nt ent  i s 

expr essed i n t he st at ut or y l anguage. "   Bosco v.  Labor  & I ndus.  

Revi ew Comm' n,  2004 WI  77,  ¶23,  272 Wi s.  2d 586,  681 N. W. 2d 157.    

¶43 As al ways,  a cour t  shoul d avoi d adopt i ng an 

i nt er pr et at i on t hat  i s cont r ar y t o a " t ext ual l y or  cont ext ual l y 

mani f est  st at ut or y pur pose. "   Kal al ,  271 Wi s.  2d 633,  ¶49.   

" [ W] e wi l l  l i ber al l y const r ue r emedi al  st at ut es t o suppr ess t he 

mi schi ef  and advance t he r emedy t hat  t he l egi s l at ur e i nt ended t o 

af f or d. "   Gar ci a v.  Mazda Mot or  of  Amer i ca,  I nc. ,  2004 WI  93,  

¶8,  273 Wi s.  2d 612,  682 N. W. 2d 365.      

¶44 Wi sconsi n St at .  § 100. 207 i s ent i t l ed 

" t el ecommuni cat i ons ser vi ces. "   I t  pr ohi bi t s f al se,  mi sl eadi ng,  

or  decept i ve st at ement s " wi t h r espect  t o t he pr ovi s i on of  

t el ecommuni cat i ons ser vi ce, "  and i t  pr ohi bi t s " bi l l [ i ng]  a 

cust omer  f or  any t el ecommuni cat i ons ser vi ce t hat  t he cust omer  

di d not  af f i r mat i vel y or der . "   Wi s.  St at .  §§ 100. 207( 2) ;  

100. 207( 3) ( a) .    

¶45 Subsect i on ( 2)  pr ovi des:   

A per son may not  make i n any manner  any st at ement  or  
r epr esent at i on wi t h r egar d t o t he pr ovi s i on of  
t el ecommuni cat i ons ser vi ce,  i ncl udi ng t he r at es,  t er ms 
or  condi t i ons f or  t el ecommuni cat i ons ser vi ce,  whi ch i s 
f al se,  mi sl eadi ng or  decept i ve,  or  whi ch omi t s t o 
st at e mat er i al  i nf or mat i on wi t h r espect  t o t he 
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pr ovi s i on of  t el ecommuni cat i ons ser vi ce t hat  i s 
necessar y t o make t he st at ement s not  f al se,  mi sl eadi ng 
or  decept i ve.  

Wi s.  St at .  § 100. 207( 2) .  

¶46 Subsect i on ( 3) ( a)  pr ovi des:   

A per son may not  engage i n negat i ve opt i on bi l l i ng or  
negat i ve enr ol l ment  of  t el ecommuni cat i ons ser vi ces,  
i ncl udi ng unbundl ed t el ecommuni cat i ons ser vi ces.   A 
per son may not  bi l l  a cust omer  f or  any 
t el ecommuni cat i ons ser vi ce t hat  t he cust omer  di d not  
af f i r mat i vel y or der  unl ess t hat  ser vi ce i s r equi r ed t o 
be pr ovi ded by l aw,  t he f eder al  communi cat i ons 
commi ssi on or  t he publ i c ser vi ce commi ssi on.   A 
cust omer ' s f ai l ur e t o r ef use a per son' s pr oposal  t o 
pr ovi de a t el ecommuni cat i ons ser vi ce i s not  an 
af f i r mat i ve r equest  f or  t hat  t el ecommuni cat i ons 
ser vi ce.  

Wi s.  St at .  § 100. 207( 3) ( a)  ( emphasi s added) .  

¶47 Fi nal l y,  subsect i on ( 6)  set s f or t h t wo di st i nct  

r emedi es f or  v i ol at i ons of  Wi s.  St at .  § 100. 207. 17  Fi r st ,  a 

                                                 
17 I n r el evant  par t ,  Wi s.  St at .  § 100. 207( 6)  pr ovi des:  

( a)  1.  I f  a per son f ai l s t o compl y wi t h t hi s sect i on,  
any per son or  c l ass of  per sons adver sel y af f ect ed by 
t he f ai l ur e t o compl y has a c l ai m f or  appr opr i at e 
r el i ef ,  i ncl udi ng damages,  i nj unct i ve or  decl ar at or y 
r el i ef ,  speci f i c  per f or mance and r eci ssi on.  

2.  A per son or  c l ass of  per sons ent i t l ed t o r el i ef  
under  subd.  1.  i s  al so ent i t l ed t o r ecover  cost s and 
di sbur sement s.  

( b)  1.  The depar t ment  of  j ust i ce .  .  .  or  any di st r i ct  
at t or ney,  may commence an act i on i n c i r cui t  cour t  i n 
t he name of  t he st at e t o r est r ai n by t empor ar y or  
per manent  i nj unct i on any vi ol at i on of  t hi s sect i on.   
I nj unct i ve r el i ef  may i ncl ude an or der  di r ect i ng 
t el ecommuni cat i ons pr ovi der s .  .  .  t o di scont i nue 
t el ecommuni cat i ons ser vi ce pr ovi ded t o a per son 
vi ol at i ng t hi s sect i on or  ch.  196 [ whi ch r egul at es 
publ i c ut i l i t i es] .   Bef or e ent r y of  f i nal  j udgment ,  
t he cour t  may make such or der s or  j udgment s as may be 
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per son ( or  c l ass of  per sons)  who i s adver sel y af f ect ed by t he 

v i ol at i on may f i l e a l awsui t  f or  appr opr i at e r el i ef  i ncl udi ng 

damages.   Wi s.  St at .  § 100. 207( 6) ( a) .   Second,  t he Depar t ment  of  

Just i ce ( DOJ)  or  a di st r i ct  at t or ney may commence a l awsui t  i n 

t he name of  t he St at e t o enj oi n v i ol at i ons.   I n such an act i on,  

t he cour t  may al so or der  t he def endant  t o " r est or e t o any per son 

any pecuni ar y l oss. "   Wi s.  St at .  § 100. 207( 6) ( b) .  

¶48 The St at e of  Wi sconsi n,  whi ch f i l ed an ami cus br i ef  i n 

t hi s case,  expl ai ned t hat  cr ammi ng i s one of  a number  of  

decept i ve bi l l i ng pr act i ces t o emer ge i n t he 1990s.   See Uni t ed 

St at es Gener al  Account i ng Of f i ce,  Over vi ew of  t he Cr ammi ng 

Pr obl em:  St at ement  of  St anl ey J.  Czer wi nski  ( 1999) .   The St at e 

asser t s t hat  by enact i ng Wi s.  St at .  § 100. 207 i n 1994,  t he 

Wi sconsi n l egi s l at ur e speci f i cal l y act ed wi t h t he i nt ent  t o 

pr ovi de t he means t o seek r el i ef  i n t he cour t s  f or  decept i ve and 

unaut hor i zed bi l l i ng.  

¶49 The t el ecommuni cat i ons company def endant s i mpl y t hat  

t he r eal  pur pose and i mpor t  of  t he st at ut e i s f ound i n sub.  

( 6) ( b)  and sub.  ( 6) ( c) ,  t he por t i ons of  t he st at ut e t hat  per mi t  

                                                                                                                                                             
necessar y t o r est or e t o any per son any pecuni ar y l oss 
suf f er ed because of  t he act s or  pr act i ces i nvol ved i n 
t he act i on i f  pr oof  of  t hese act s or  pr act i ces i s 
submi t t ed t o t he sat i sf act i on of  t he cour t .  

 .  .  .   

( c)  Any per son who vi ol at es subs.  ( 2)  t o ( 4)  shal l  be 
r equi r ed t o f or f ei t  not  l ess t han $25 nor  mor e t han 
$5, 000 f or  each of f ense.   For f ei t ur es under  t hi s 
par agr aph shal l  be enf or ced by t he depar t ment  of  
j ust i ce .  .  .  .     



No.  2008AP1830   

 

22 
 

t he St at e t o f i l e act i ons and seek f or f ei t ur es agai nst  cr ammer s.   

They i ndi cat e t hat  t he l egi s l at i ve i nt ent  was t o gi ve t he St at e 

a " ver y heavy hammer , "  and t hat  t he pr i vat e r i ght  of  act i on i n 

sub.  ( 6) ( a)  i s l ar gel y i nconsequent i al  because i t  i s  dupl i cat i ve 

of  pr eexi st i ng common l aw cl ai ms.   

¶50 The def endant s '  asser t i on of  l egi s l at i ve pur pose f ai l s 

t o squar e wi t h t he st at ut e' s pl ai n l anguage.   Wi sconsi n St at .  

§ 100. 207 i s a r emedi al  st at ut e t hat  pr ovi des t wo r emedi al  

pat hs,  not  one.   I n addi t i on t o t he enf or cement  mechani sms 

pr ovi ded t o t he St at e i n subs.  ( 6) ( b)  and ( 6) ( c) ,  " any per son or  

c l ass of  per sons adver sel y af f ect ed by t he f ai l ur e t o compl y"  

wi t h t he st at ut e may br i ng an i ndependent  cause of  act i on. 18   

¶51 I n anot her  cont ext  i nvol v i ng r emedi al  st at ut es wi t h a 

dual  enf or cement  mechani sm,  we have expl ai ned t hat  " pr i vat e 

t enant s act i ons pr ovi de a necessar y backup t o t he st at e' s 

enf or cement  power s. "   Shands v.  Cast r ovi nci ,  115 Wi s.  2d 352,  

358- 59,  340 N. W. 2d 506 ( 1983) .   Because " t he sheer  number  of  

v i ol at i ons pr event  [ t he St at e]  f r om pr oceedi ng agai nst  al l  

v i ol at or s, "  pr i vat e act i ons " const i t ut e an enf or cement  mechani sm 

r ei nf or ci ng t hat  of  t he j ust i ce depar t ment . "   I d. ;  see al so 

Benkoski  v.  Fl ood,  2001 WI  App 84,  ¶17,  242 Wi s.  2d 652,  626 

N. W. 2d 851 ( " [ P] r i vat e act i ons augment  enf or cement  of  t he [ l aw]  

                                                 
18 By cont r ast ,  see I ndi ana' s ant i - cr ammi ng st at ut es and 

r egul at i ons,  whi ch do not  pr ovi de a pr i vat e r i ght  of  act i on.   
Lady Di ' s,  I nc.  v.  Enhanced Ser vi ces Bi l l i ng,  I nc. ,  654 F. 3d 728 
( 7t h Ci r .  2011)  ( c i t i ng I nd.  Code § 8- 1- 29- 5( 2)  and 170 I nd.  
Admi n.  Code § 7- 1. 1- 19( p) ) .     
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by t he depar t ment  of  j ust i ce,  whi ch has i nsuf f i c i ent  r esour ces 

t o pr osecut e al l  v i ol at i ons. " ) .  

 ¶52 Cour t s i nt er pr et  st at ut es t o avoi d sur pl usage.   Kal al ,  

271 Wi s.  2d 633,  ¶46.   I f  t he l egi s l at ur e had i nt ended not hi ng 

mor e i n sub.  ( 6) ( a)  t han t o dupl i cat e pr eexi st i ng common l aw 

cl ai ms,  t her e woul d have been no need t o enact  sub.  ( 6) ( a)  at  

al l .  

¶53 We must  const r ue t hi s st at ut e " wi t h a v i ew t owar ds t he 

soci al  pr obl em whi ch t he l egi s l at ur e was addr essi ng when 

enact i ng t he l aw. "   Gar ci a,  273 Wi s.  2d 612,  ¶8.   Based on t he 

pl ai n l anguage of  t he st at ut e,  t he mani f est  pur poses of  Wi s.  

St at .  § 100. 207 ar e t o pr ovi de r emedi es f or  t hose who ar e 

adver sel y af f ect ed by cr ammi ng,  and t o det er  t hat  pr act i ce. 19   

¶54 I f  t he vol unt ar y payment  doct r i ne wer e a v i abl e 

def ense t o a per son' s cause of  act i on under  sub.  ( 6) ( a) ,  

however ,  bot h of  t hese l egi s l at i ve pur poses woul d be sever el y 

under mi ned.    The appl i cat i on of  t he vol unt ar y payment  doct r i ne 

woul d s i gni f i cant l y l i mi t  t he c i r cumst ances under  whi ch a per son 

                                                 
19 Wi sconsi n St at .  § 100. 207 was adopt ed by 1993 Wi s.  Act  

496,  whi ch made numer ous changes r el at ed t o t he r egul at i on of  
t el ecommuni cat i ons ut i l i t i es.   Ther e i s scant  l egi s l at i ve 
hi st or y t hat  f ocuses speci f i cal l y upon t he pur pose of  Wi s.  St at .  
§ 100. 207.   I nf or mat i on Memor andum 94- 27,  publ i shed by t he 
Wi sconsi n Legi s l at i ve Counci l ,  mer el y pr ovi des:  " The Act  cr eat es 
new consumer  pr ot ect i ons,  i ncl udi ng .  .  .  [ p] r ohi bi t i ng 
decept i ve adver t i s i ng of  t el ecommuni cat i ons ser vi ces and 
l i mi t i ng t el ecommuni cat i ons ser vi ces sal es and bi l l  col l ect i on 
pr act i ces[ . ] "   The absence of  l egi s l at i ve hi st or y does not  
i mpede our  abi l i t y  t o i nt er pr et  t he st at ut e,  gi ven t hat  t he 
l egi s l at i ve pur poses of  Wi s.  St at .  § 100. 207 ar e mani f est  i n t he 
t ext  of  t he st at ut e.      
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woul d be ent i t l ed t o a r emedy under  Wi s.  St at .  § 100. 207.   A 

per son coul d mai nt ai n a c l ai m under  onl y t wo ci r cumst ances:  i f  

t he per son not i ced t he char ges and pr ot est ed bef or e payi ng;  or  

i f  t he per son coul d sat i sf y one of  t he common l aw except i ons t o 

t he vol unt ar y payment  doct r i ne. 20  Fr equent l y,  t he per son woul d 

be r equi r ed t o over come t he hi gh hur dl e of  pr ovi ng al l  of  t he 

el ement s of  common l aw f r aud. 21    

¶55 The pl ai n t ext  of  Wi s.  St at .  § 100. 207 set s f or t h a 

br oad r emedy avai l abl e t o per sons who ar e adver sel y af f ect ed by 

cr ammi ng.   Under  t he st at ut e,  a pl ai nt i f f  need not  pr ot est  an 

unaut hor i zed char ge t o seek a r emedy.   Never t hel ess,  i f  t he 

vol unt ar y payment  doct r i ne wer e a v i abl e def ense,  t hen 

pl ai nt i f f s woul d ei t her  have t o pr ot est  or  sat i sf y al l  of  t he 

el ement s of  f r aud,  dur ess,  or  mi st ake of  f act .   The br oad 

                                                 
20 At  or al  ar gument ,  counsel  f or  I LD appear ed t o agr ee t hat  

t he appl i cat i on of  t he common l aw doct r i ne woul d l i mi t  t he 
r emedy t o t hese t wo ci r cumst ances.   He st at ed:  " Ther e i s not  an 
el ement  i n t he st at ut e t hat  says t hat  a pr ot est  i s  r equi r ed.   
But  i f  t he common l aw def ense of  t he vol unt ar y payment  doct r i ne 
appl i es and you have t hi s r ar e cust omer  .  .  .  hi s payment  was 
not  t he r esul t  of  f r aud,  dur ess,  or  mi st ake of  f act ,  t hen t o get  
ar ound t he vol unt ar y payment  doct r i ne,  t hat  cust omer  woul d have 
t o pr ot est . "   

21 For  exampl e,  i n t hi s case,  t he c i r cui t  cour t  concl uded 
t hat  t he vol unt ar y payment  doct r i ne was a v i abl e def ense t o t he 
c l ai ms f or  damages and t hen expl ai ned:  " For  t he pl ai nt i f f s t o 
c l ai m t hat  t he vol unt ar y payment  doct r i ne does not  appl y on 
account  of  f r aud,  t hey must  sat i sf y t he cour t  of  t hr ee el ement s:  
Fi r st  t hat  t her e was a knowi ngl y f al se r epr esent at i on of  f act ;  
Second,  t hat  i t  was made wi t h i nt ent  t o def r aud and f or  t he 
pur pose of  i nduci ng anot her  t o act  upon i t ;  and Thi r d,  t he 
r eci pi ent  must  have r el i ed on t he r epr esent at i on and must  have 
been i nduced t o r el y on i t  whi ch act  caused t he cl ai med damage. "   



No.  2008AP1830   

 

25 
 

st at ut or y r emedy set  f or t h by t he l egi s l at ur e woul d be sever el y  

c i r cumscr i bed.    

¶56 Appl i cat i on of  t he vol unt ar y payment  doct r i ne woul d 

l i kewi se under mi ne t he l egi s l at ur e' s pur pose t o det er  cr ammi ng 

by l i mi t i ng t he c i r cumst ances under  whi ch a cust omer  woul d be 

ent i t l ed t o r el i ef .   The def endant  t el ecommuni cat i ons compani es 

expl ai n t hat  whenever  a cust omer  not i ces an unaut hor i zed char ge 

and compl ai ns,  t he unaut hor i zed char ges ar e cancel l ed.   As a 

r esul t  of  t he cust omer ' s pr ot est ,  no c l ai m f or  damages woul d 

ar i se.   I f  t he vol unt ar y payment  doct r i ne wer e a v i abl e def ense,  

one coul d concei ve of  ver y f ew si t uat i ons i n whi ch a pr i vat e 

act i on woul d pr oduce an act i onabl e c l ai m f or  damages.      

¶57 The st at ut e i s meant  t o det er  t he pr act i ce of  cr ammi ng 

by hol di ng cr ammer s r esponsi bl e f or  t he i l l egal  pr act i ce i n 

cour t .   However ,  appl i cat i on of  t he common l aw def ense woul d 

r educe t he l i kel i hood t hat  cr ammer s woul d f ace any consequence 

at  al l  f or  v i ol at i ng t he st at ut e.   Rat her  t han bei ng det er r ed by 

t he st at ut e' s r emedi al  scheme,  t el ecommuni cat i ons compani es 

mi ght  be encour aged t o pr oduce mor e unaut hor i zed char ges,  

knowi ng t hat  cust omer s who do not  i ni t i al l y  not i ce decept i ve 

char ges wi l l  f ace hi gh hur dl es t o r ecover i ng t hose payment s i n a 

cour t  act i on.   Appl y i ng t he vol unt ar y payment  doct r i ne t o bar  

many pr i vat e r i ght s of  act i on coul d encour age cr ammi ng,  t he 

mi schi ef  t he l egi s l at ur e sought  t o suppr ess,  by el i mi nat i ng " a 

necessar y backup t o t he st at e' s enf or cement  power s. "   See 

Shands,  115 Wi s.  2d at  358- 59.          
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¶58 A cour t ' s  i nt er pr et at i on of  a st at ut e shoul d not  

" cont r avene a t ext ual l y or  cont ext ual l y mani f est  st at ut or y 

pur pose. "   Kal al ,  271 Wi s.  2d 633,  ¶49.   Remedi al  st at ut es 

shoul d be l i ber al l y const r ued t o " suppr ess t he mi schi ef  and 

advance t he r emedy t hat  t he l egi s l at ur e i nt ended t o af f or d. "   

Gar ci a,  273 Wi s.  2d 612,  ¶8.   Her e,  appl i cat i on of  t he common 

l aw vol unt ar y payment  doct r i ne woul d encour age t he mi schi ef  

i dent i f i ed by t he l egi s l at ur e and ci r cumscr i be t he r emedy i t  

pr ovi ded.   That  i s,  appl i cat i on of  t he common l aw def ense woul d 

under mi ne bot h t ext ual l y mani f est  pur poses of  Wi s.  St at .  

§ 100. 207.  

B 

¶59 Despi t e t he damage t hat  appl i cat i on of  t he vol unt ar y 

payment  doct r i ne woul d do t he mani f est  pur poses of  Wi s.  St at .  

§ 100. 207,  t he def endant s asser t  t hat  such a r esul t  i s  compel l ed 

by Fuchsgr uber ,  244 Wi s.  2d 758.   They cont end t hat  under  t he 

r ul e of  Fuchsgr uber ,  t he common l aw vol unt ar y payment  doct r i ne 

appl i es t o al l  new causes of  act i on cr eat ed by t he l egi s l at ur e 

unl ess t he l egi s l at ur e uses expr ess l anguage t o t he cont r ar y.   

I f  t he l egi s l at ur e i nt ended t o make t he vol unt ar y payment  

doct r i ne i nappl i cabl e t o c l ai ms under  Wi s.  St at .  § 100. 207,  t he 

def endant s asser t  t hat  i t  was r equi r ed t o make expl i c i t  

r ef er ence t o t he doct r i ne i n t he t ext  of  t hat  st at ut e.   They 

cont end t hat  t he absence of  such a r ef er ence f or ecl oses MBS' s 

ar gument  t hat  t he common l aw def ense i s i nappl i cabl e because i t  

i s  i nconsi st ent  wi t h t he pur poses of  t he st at ut e.       
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¶60 At  t hi s poi nt ,  we pause t o make an obser vat i on 

r egar di ng t he scope and consequences of  t he def endant s '  

ar gument .   The def endant s '  i nt er pr et at i on of  Fuchsgr uber  woul d 

appear  t o appl y equal l y t o al l  common l aw doct r i nes and r ul es.   

Thus,  i f  t he def endant s cor r ect l y i nt er pr et  Fuchsgr uber ,  t he 

l egi s l at ur e woul d be r equi r ed t o i dent i f y and eval uat e each and 

ever y pot ent i al l y  r el evant  common l aw doct r i ne and r ul e,  whet her  

wel l  known or  obscur e,  and enumer at e ever y one t hat  i s 

i nappl i cabl e whenever  i t  cr eat es a new st at ut or y cause of  

act i on. 22   

¶61 Over l ayi ng al l  new st at ut or y causes of  act i on wi t h t he 

myr i ad of  common l aw doct r i nes and r ul es woul d accompl i sh a 

sweepi ng change i n t he l aw of  t he st at e.   Thi s  sweepi ng change 

i s not  mandat ed by Fuchsgr uber .    

¶62 I n Fuchsgr uber ,  af t er  bei ng i nj ur ed by a pr oduct ,  t he 

pl ai nt i f f  f i l ed a st r i ct  pr oduct  l i abi l i t y  c l ai m agai nst  t he 

pr oduct ' s di st r i but or .   244 Wi s.  2d 758,  ¶¶4- 5.   I n a st r i ct  

pr oduct  l i abi l i t y  c l ai m,  t he def endant ' s l i abi l i t y  i s  based not  

upon f aul t ,  but  r at her ,  upon t he def ect i ve condi t i on of  t he 

pr oduct .   I d. ,  ¶22.     

¶63 Ar ound t he same t i me t hat  t he pl ai nt i f f  was i nj ur ed,  

t he l egi s l at ur e amended t he compar at i ve negl i gence st at ut e.   

Under  t he amended st at ut e,  a pl ai nt i f f ' s  negl i gence woul d be 

                                                 
22 For  i nst ance,  i t  appear s t hat  under  t he def endant s '  

i nt er pr et at i on of  Fuchsgr uber ,  t he l egi s l at ur e woul d be r equi r ed 
t o r out i nel y add l anguage l i s t i ng common l aw doct r i nes such as 
l aches,  est oppel ,  uncl ean hands,  vol unt ar y payment ,  pr i v i t y,  
economi c l oss,  et c.    
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compar ed agai nst  t he negl i gence of  each i ndi v i dual  def endant  f or  

pur poses of  det er mi ni ng l i abi l i t y  i n an act i on f or  negl i gence.   

I d. ,  ¶13.   The amended st at ut e al so modi f i ed t he r ul es f or  j oi nt  

and sever al  l i abi l i t y ,  so t hat  onl y t hose def endant s f ound t o be 

at  l east  51 per cent  negl i gent  coul d be j oi nt l y and sever al l y 

l i abl e f or  a pl ai nt i f f ' s  damages.   I d.     

¶64 Rel yi ng on t he new st at ut or y l anguage t hat  expr essl y 

modi f i ed t he r ul es f or  negl i gence act i ons,  t he di st r i but or  

ar gued t hat  t he l egi s l at ur e i nt ended t o modi f y t he r ul es f or  

st r i ct  pr oduct  l i abi l i t y  act i ons as wel l .   I t  ar gued t hat  t he 

st at ut e,  as appl i ed t o st r i ct  pr oduct  l i abi l i t y  c l ai ms,  

" oper at es t o pr ot ect  f r om l i abi l i t y  a def endant  who i s mer el y an 

i nnocent  member  of  t he chai n of  di st r i but i on,  who di d not hi ng t o 

cause or  cont r i but e t o t he def ect i ve condi t i on of  t he pr oduct . "   

I d. ,  ¶11.     

¶65 Thi s cour t  di sagr eed.   We expl ai ned t hat  " st r i ct  

pr oduct  l i abi l i t y  i s  not  negl i gence, "  t hat  negl i gence and st r i ct  

pr oduct  l i abi l i t y  wer e separ at e t or t s wi t h di s t i nct  common l aw 

r ul es,  and t hat  " [ t ] he compar at i ve negl i gence st at ut e has never  

f ul l y  appl i ed t o st r i ct  pr oduct  l i abi l i t y  act i ons i n t he f i r st  

pl ace[ . ] "   I d. ,  ¶27.   We exami ned t he t ext  of  t he amended 

compar at i ve negl i gence st at ut e and concl uded t hat  i t  di d not  

" expl i c i t l y  or  even i mpl i c i t l y  suggest  a l egi s l at i ve pur pose t o 

change t he common l aw of  st r i ct  pr oduct  l i abi l i t y . "   I d. ,  ¶26.    

¶66 As i l l ust r at ed by t hi s expl anat i on,  t he f ocus of  our  

anal ysi s was di scer ni ng t he l egi s l at ur e' s i nt ent .   We expl ai ned 

f ur t her :  " Whi l e t he 1995 amendment  c l ear l y usher ed i n a 
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s i gni f i cant  devel opment  i n negl i gence l aw,  t her e i s not hi ng i n 

t he l anguage of  t he new st at ut e t hat  even hi nt s at  a l egi s l at i ve 

pur pose t o accompl i sh such a sweepi ng change i n t he common l aw 

of  st r i ct  pr oduct  l i abi l i t y  i n t hi s st at e. "   I d. ,  ¶29.   

Accor di ngl y,  we concl uded t hat  t he amendment  t o t he compar at i ve 

negl i gence st at ut e,  " whi ch i s si l ent  on t he subj ect ,  does not  

abr ogat e or  al t er  t he common l aw of  st r i ct  pr oduct  l i abi l i t y . "   

I d. ,  ¶27.  

¶67 I t  i s  i n t hi s cont ext  t hat  we made t he f ol l owi ng 

st at ement s,  upon whi ch t he def endant s r el y:   

I t  i s  axi omat i c  t hat  a st at ut e does not  abr ogat e a 
r ul e of  common l aw unl ess t he abr ogat i on i s c l ear l y 
expr essed and l eaves no doubt  of  t he l egi s l at ur e' s 
i nt ent .   St at ut es i n der ogat i on of  t he common l aw ar e 
st r i ct l y const r ued.   A st at ut e does not  change t he 
common l aw unl ess t he l egi s l at i ve pur pose t o do so i s 
c l ear l y expr essed i n t he l anguage of  t he st at ut e.   To 
accompl i sh a change i n t he common l aw,  t he l anguage of  
t he st at ut e must  be cl ear ,  unambi guous,  and 
per empt or y.    

I d. ,  ¶25.  

¶68 The def endant s '  ar gument  t akes t hi s l anguage out  of  

cont ext .   Fuchsgr uber  does not  st and f or  t he pr oposi t i on t hat  

ever y t i me t he l egi s l at ur e cr eat es a new cause of  act i on,  i t  

must  enumer at e each and ever y pot ent i al l y  r el evant  common l aw 

doct r i ne or  r ul e t hat  i s  i nappl i cabl e t o t hat  cause of  act i on.   

Such a pr oposi t i on woul d pl ace a wei ght y and unr eal i st i c bur den 

on t he l egi s l at ur e when dr af t i ng new st at ut es.      

¶69 I n addi t i on t o bur deni ng t he l egi s l at ur e,  t he 

def endant s '  i nt er pr et at i on of  Fuchsgr uber  woul d needl essl y t i e 
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t he cour t ' s  hands.   I n Fuchsgr uber ,  t her e was no i nconsi st ency 

bet ween t he l egi s l at ur e' s pur pose t o modi f y t he r ul es appl i cabl e 

t o negl i gence act i ons and t he common l aw r ul es t hat  per t ai n t o 

st r i ct  l i abi l i t y  c l ai ms.   Her e,  by cont r ast ,  t he vol unt ar y 

payment  doct r i ne i s i ncompat i bl e wi t h t he mani f est  pur poses of  

Wi s.  St at .  § 100. 207.   I n a case l i ke t hi s,  t he def endant ' s 

i nt er pr et at i on of  Fuchsgr uber  woul d f or ce t he cour t  t o i nt er pr et  

a st at ut e cont r ar y t o t he c l ear  l egi s l at i ve i nt ent .   Such a 

pr oposi t i on woul d t ur n on i t s head t he est abl i shed canon of  

const r uct i on t hat  a st at ut e shoul d not  be i nt er pr et ed t o 

cont r avene i t s mani f est  pur pose.   Kal al ,  271 Wi s.  2d 633,  ¶49.   

¶70 The r easoni ng under l y i ng Fuchsgr uber  r emai ns sound.   

I f  t he l egi s l at ur e want ed t o abr ogat e t he vol unt ar y payment  

doct r i ne,  cer t ai nl y i t  woul d be r equi r ed t o do so usi ng expr ess 

l anguage. 23  However ,  MBS makes no suggest i on t hat  by enact i ng 

Wi s.  St at .  § 100. 207,  t he l egi s l at ur e i nt ended t o f ul l y  abr ogat e 

t he common l aw doct r i ne.   Rat her ,  t he ar gument  i s onl y t hat  t he 

l egi s l at ur e di d not  i nt end t he doct r i ne t o be a v i abl e def ense 

t o an act i on under  Wi s.  St at .  § 100. 207.  

¶71 Whenever  t he appl i cat i on of  a common l aw doct r i ne or  

r ul e woul d under mi ne t he mani f est  pur poses of  a st at ut or y cause 

of  act i on,  t he conf l i c t  bet ween t he st at ut e' s mani f est  pur pose 

                                                 
23 See St at e v.  Hobson,  218 Wi s.  2d 350,  577 N. W. 2d 825 

( 1998)  ( abr ogat i ng t he common l aw r i ght  t o f or c i bl y r esi st  an 
unl awf ul  ar r est ) .   The Hobson cour t  c i t ed Bl ack' s Law Di ct i onar y 
f or  t hat  pr oposi t i on t hat  " abr ogat e"  means " [ t ] o annul ,  cancel ,  
r evoke,  r epeal ,  or  dest r oy. "   I d. ,  ¶1 n. 1 ( c i t i ng Bl ack' s Law 
Di ct i onar y 8 ( 6t h ed.  1990) ) .   
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and t he common l aw def ense " l eaves no doubt  of  t he l egi s l at ur e' s 

i nt ent . "   Fuchsgr uber ,  244 Wi s.  2d 758,  ¶25.   I n a case of  such 

appar ent  i ncompat i bi l i t y ,  t he l egi s l at ur e necessar i l y  i nt ended 

t hat  t he common l aw def ense woul d not  be appl i ed t o bar  c l ai ms 

under  t he st at ut e.      

¶72 We f i nd suppor t  i n a case t hat  post dat es bot h 

Fuchsgr uber  and t he ci r cui t  cour t ' s  gr ant  of  t he mot i on t o 

di smi ss i n t hi s case.   I n St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  

2008 WI  22,  308 Wi s.  2d 103,  746 N. W. 2d 762,  we concl uded t hat  

t he l egi s l at ur e di d not  i nt end t he common l aw economi c l oss 

doct r i ne t o be a v i abl e def ense agai nst  t he Home I mpr ovement  

Pr ot ect i on Act  ( HI PA) 24 because i t  woul d def eat  t he pur pose of  

t he st at ut or y cause of  act i on.   I d. ,  ¶35 ( " [ T] o appl y t he 

[ economi c l oss doct r i ne]  t o t he HI PA cl ai ms woul d def eat  t he 

publ i c pol i c i es under pi nni ng t he HI PA and t he r emedi es i t  

pr ovi des. " ) ;  i d. ,  ¶33 ( " We ar e sat i sf i ed t hat  t he [ economi c l oss 

doct r i ne]  cannot  appl y t o st at ut or y c l ai ms,  i ncl udi ng t hose 

under  HI PA,  because of  such publ i c pol i c i es. " ) .   

¶73 We al so f i nd suppor t  i n case l aw f r om ot her  

j ur i sdi ct i ons.   Ot her  cour t s have concl uded t hat  t he vol unt ar y  

payment  doct r i ne was not  a v i abl e def ense t o c l ai ms f or  damages 

caused by i l l egal  cr ammi ng.   For  exampl e,  i n Huch v.  Char t er  

Communi cat i ons,  I nc. ,  290 S. W. 3d 721 ( Mo.  2009) ,  a st at e 

admi ni st r at i ve r egul at i on pr ohi bi t ed t he pr act i ce of  bi l l i ng f or  

                                                 
24 See Wi s.  Admi n.  Code § ATCP 110 ( Oct .  2004)  and Wi s.  

St at .  § 100. 20( 5) .  
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unsol i c i t ed mer chandi se.   I n a st at ut or y act i on f or  v i ol at i on of  

t he r egul at i on,  t he Mi ssour i  supr eme cour t  concl uded t hat  t he 

vol unt ar y payment  doct r i ne was i nappl i cabl e as a def ense because 

t he doct r i ne " woul d nul l i f y  t he pr ot ect i ons of  t he act  and be 

cont r ar y t o t he i nt ent  of  t he l egi s l at ur e. "   I d.  at  727.   See 

al so I ndoor  Bi l l boar d/ Washi ngt on,  I nc.  v.  I nt egr a Tel ecom of  

Washi ngt on,  I nc. ,  170 P. 3d 10 ( Wash.  2007)  ( concl udi ng t hat  t he 

vol unt ar y payment  doct r i ne was not  a def ense i n a cr ammi ng case 

wher e t he cour t  const r ued t he st at ut e l i ber al l y i n f avor  of  

pl ai nt i f f s) ;  Sobel  v.  Her t z Cor p. ,  698 F.  Supp.  2d 1218 ( D.  Nev.  

2010)  ( concl udi ng t hat  t he vol unt ar y payment  doct r i ne di d not  

bar  a c l ai m f or  damages ar i s i ng out  of  t he pr act i ce of  cr ammi ng 

because i t  woul d under mi ne t he l egi s l at ur e' s i nt ent ) . 25  

¶74 Gi ven t he conf l i c t  bet ween t he mani f est  pur poses of  

Wi s.  St at .  § 100. 207 and t he vol unt ar y payment  doct r i ne,  we 

concl ude t hat  t he doct r i ne i s i nappl i cabl e t o a c l ai m under  t hat  

st at ut e. 26  Accor di ngl y,  t he c i r cui t  cour t  er r ed when i t  

di smi ssed MBS' s c l ai ms f or  money damages under  Wi s.  St at .  

§ 100. 207.    

                                                 
25 For  a cont r ar y posi t i on,  see Lady Di ' s,  I nc.  v.  Enhanced 

Ser vi ces Bi l l i ng,  I nc. ,  s l i p copy,  No.  1: 09- CV- 340- SEB- DML ( S. D.  
I nd. ,  Nov.  16,  2010) ,  af f ' d on ot her  gr ounds by Lady Di ' s,  I nc.  
v.  Enhanced Ser vi ces Bi l l i ng,  I nc. ,  654 F. 3d 728 ( 7t h Ci r .  
2011) .   

26 Wi sconsi n Const .  ar t .  XI V § 13 pr ovi des:  " Such par t s of  
t he common l aw as ar e now i n f or ce i n t he t er r i t or y of  
Wi sconsi n,  not  i nconsi st ent  wi t h t hi s const i t ut i on,  shal l  be and 
cont i nue par t  of  t he l aw of  t hi s st at e unt i l  al t er ed or  
suspended by t he l egi s l at ur e. "   The par t i es do not  ar gue t hat  
t hi s const i t ut i onal  pr ovi s i on i s i mpl i cat ed i n t hi s case.       
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¶75 As I LD not es,  however ,  i t s  cr oss- appeal  asser t ed 

var i ous al t er nat i ve r easons t o af f i r m t he ci r cui t  cour t ' s 

di smi ssal  of  MBS' s Wi s.  St at .  § 100. 207 cl ai ms.   See supr a,  ¶23 

n. 13.   The cour t  of  appeal s decl i ned t o addr ess t hese 

al t er nat i ve ar gument s because i t  concl uded t hat  t he vol unt ar y 

payment  doct r i ne was di sposi t i ve.   Gi ven our  deci s i on t hat  t he 

vol unt ar i l y  payment  doct r i ne i s  i nappl i cabl e,  we r emand t o t he 

cour t  of  appeal s t o addr ess t hese al t er nat i ve ar gument s.    

C 

¶76 As expl ai ned above,  we have f ocused our  anal ysi s on 

Wi s.  St at .  § 100. 207 because t he par t i es pr i mar i l y f ocused on 

t hat  st at ut e.   Bef or e concl udi ng,  however ,  we pause t o br i ef l y 

addr ess MBS' s c l ai ms under  Wi s.  St at .  § 100. 18( 1)  and t he Cr i me 

Cont r ol  Act .   

¶77 We emphasi ze t hat  t he vol unt ar y payment  doct r i ne 

r emai ns al i ve and wel l  i n Wi sconsi n.   The det er mi nat i on of  

whet her  t he doct r i ne bar s a cause of  act i on i s a st at ut e-

speci f i c  i nqui r y.   

¶78 At  t hi s poi nt ,  we do not  deci de whet her  t he vol unt ar y 

payment  doct r i ne i s a v i abl e def ense t o a c l ai m under  Wi s.  St at .  

§ 100. 18( 1) .   The ci r cui t  cour t  pr ovi ded an al t er nat i ve 

r at i onal e f or  di smi ssi ng MBS' s § 100. 18( 1)  c l ai ms.   See supr a,  

¶21.   Al t hough MBS appeal ed t he al t er nat i ve r at i onal e i n i t s 

br i ef  t o t he cour t  of  appeal s,  i t  di d not  i ncl ude t hi s ar gument  

i n i t s pet i t i on f or  r evi ew i n t hi s cour t .   Under  t hese 

ci r cumst ances,  we need not  now i nt er pr et  Wi s.  St at .  § 100. 18( 1) .   

Rat her ,  we r emand t o t he cour t  of  appeal s t o addr ess t he 
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al t er nat i ve r at i onal e t hat  t he c l ai m pr esent ed her ei n does not  

come wi t hi n Wi s.  St at .  § 100. 18( 1)  and,  i f  appr opr i at e,  whet her  

t he vol unt ar y payment  doct r i ne appl i es t o c l ai ms made under  t hat  

st at ut e.   See St at e v.  Acht er ber g,  201 Wi s.  2d 291,  300 n. 5,  548 

N. W. 2d 515 ( 1996) .    

¶79 We l i kewi se do not  deci de whet her  t he vol unt ar y 

payment  doct r i ne i s a v i abl e def ense t o a cause of  act i on under  

t he Cr i me Cont r ol  Act .   As shown above,  t he appl i cabi l i t y  of  t he 

common l aw doct r i ne t o a st at ut or y cause of  act i on i s a st at ut e-

speci f i c  anal ysi s.   Nei t her  t he c i r cui t  cour t  nor  t he cour t  of  

appeal s speci f i cal l y addr essed t he pr ovi s i ons of  t he Cr i me 

Cont r ol  Act .   Al t hough MBS asser t s t hat  " t he l egi s l at i ve pur pose 

behi nd [ t he Cr i me Cont r ol  Act ]  woul d be under mi ned i f  t he 

vol unt ar y payment  doct r i ne coul d be used as a def ense, "  i t  f ai l s  

t o exami ne or  even set  f or t h t he t ext  of  t hat  st at ut e.   Gi ven 

t he scant  br i ef i ng r egar di ng t hi s st at ut e,  we decl i ne t o 

i nt er pr et  i t  her e.   See Gr ube v.  Daun,  213 Wi s.  2d 533,  544,  570 

N. W. 2d 851 ( 1997) .  

¶80 However ,  not hi ng set  f or t h i n t hi s opi ni on shoul d be 

const r ued t o r est r i ct  t he cour t  of  appeal s f r om t aki ng up t hese 

ar gument s on r emand,  i f  i t  det er mi nes t hat  t hey wer e 

suf f i c i ent l y pr eser ved.   I f  t he cour t  of  appeal s  concl udes t hat  

MBS st at ed a c l ai m under  Wi s.  St at .  § 100. 18( 1) ,  t hen i t  wi l l  

need t o addr ess whet her  t he vol unt ar y payment  doct r i ne i s a 

v i abl e def ense t o a c l ai m under  t hat  st at ut e.   Fur t her ,  t he 

cour t  of  appeal s may be r equi r ed t o det er mi ne whet her  t he common 
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l aw doct r i ne i s a v i abl e def ense t o a c l ai m under  t he Cr i me 

Cont r ol  Act .        

V 

¶81 I n sum,  we concl ude t hat  no Wi sconsi n cour t  has 

addr essed whet her  t he l egi s l at ur e i nt ended t he vol unt ar y payment  

doct r i ne t o be a v i abl e def ense agai nst  any cause of  act i on 

cr eat ed by a st at ut e.   I n Put nam,  t he quest i on of  whet her  t he 

vol unt ar y payment  doct r i ne was a v i abl e def ense t o a c l ai m under  

Wi s.  St at .  § 100. 18( 1)  may have l ur ked i n t he r ecor d,  but  i t  was  

nei t her  br ought  t o t he at t ent i on of  t he cour t  nor  was i t  

speci f i cal l y addr essed.   Accor di ngl y,  i t  was not  deci ded by t hi s 

cour t .   

¶82 We f ur t her  det er mi ne t hat  t he def endant s mi si nt er pr et  

Fuchsgr uber .   Appl i cat i on of  t he common l aw vol unt ar y payment  

doct r i ne woul d under mi ne t he mani f est  pur poses of  Wi s.  St at .  

§ 100. 207.   Under  t hese ci r cumst ances,  t he conf l i c t  bet ween t he 

st at ut e' s pur pose and t he common l aw def ense l eaves no doubt  

t hat  t he l egi s l at ur e i nt ended t hat  t he common l aw def ense shoul d 

not  be appl i ed t o bar  c l ai ms under  t he st at ut e.   

¶83 Accor di ngl y,  we r ever se and r emand t o t he cour t  of  

appeal s t o addr ess I LD' s cr oss- appeal  and,  i f  appr opr i at e,  any 

pr evi ousl y unr esol ved appel l at e i ssues r egar di ng Wi s.  St at .  

§ 100. 18( 1)  and t he Wi sconsi n Or gani zed Cr i me Cont r ol  Act .      

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he cour t  of  appeal s.  

¶84 SHI RLEY S.  ABRAHAMSON,  C. J. ,  di d not  par t i c i pat e.       
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¶85 DAVI D T.  PROSSER,  J.    ( concur r i ng i n par t ,  di ssent i ng 

i n par t ) .   The vol unt ar y payment  of  money by one per son t o 

anot her  upon a demand of  payment ,  wi t h knowl edge of  t he f act s 

and wi t hout  f r aud or  dur ess,  gener al l y bar s t he payor  f r om 

r ecover i ng t he money f r om t he payee i n subsequent  l i t i gat i on.   

Thi s i s t he essence of  t he vol unt ar y payment  doct r i ne.   See 

Put nam v.  Ti me War ner  Cabl e of  Se.  Wi s. ,  2002 WI  108,  ¶¶13- 15,  

255 Wi s.  2d 447,  649 N. W. 2d 626.    

¶86 The vol unt ar y payment  doct r i ne i s descr i bed i n 66 Am.  

Jur .  2d Rest i t ut i on and I mpl i ed Cont r act s § 92 ( 2011)  as 

f ol l ows:  

Unj ust  enr i chment  cont empl at es an i nvol unt ar y or  
nonconsensual  t r ansf er ,  unj ust l y enr i chi ng one par t y.   
A def endant  i s  not  unj ust l y enr i ched and t her ef or e not  
r equi r ed t o make r est i t ut i on wher e t he benef i t  was 
conf er r ed by a vol unt eer .   Thus,  a per son cannot  use 
t he cour t s t o r ecover  money vol unt ar i l y  or  
consensual l y pai d wi t h f ul l  knowl edge of  al l  of  t he 
f act s and wi t hout  f r aud,  dur ess,  or  ext or t i on i n some 
f or m.   Thi s doct r i ne i s of t en r ef er r ed t o as t he 
" vol unt ar y payment  doct r i ne"  or  t he " vol unt eer  r ul e"  
and i s consi der ed an except i on t o t he pr i nci pl e of  
r est i t ut i on.   Thus,  i t  i s  uni ver sal l y r ecogni zed t hat  
money vol unt ar i l y  pai d [ by a per son]  under  a c l ai m of  
r i ght  t o payment  and wi t h knowl edge of  t he f act s by 
t he per son [ seek i ng t o r ecover ]  cannot  be r ecover ed on 
t he gr ound t hat  t he c l ai m was i l l egal ,  or  t hat  t her e 
was no l i abi l i t y  t o pay i n t he f i r st  i nst ance.  

( Foot not es omi t t ed. )  
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¶87 The vol unt ar y payment  doct r i ne, 1 whi ch i s heavi l y f act -

dependent ,  has deep r oot s i n Wi sconsi n l aw.   The doct r i ne i s 

di scussed r epeat edl y i n cases i nvol v i ng payment s,  especi al l y t ax 

payment s,  t o gover nment s. 2  G.  Hei l eman Br ewi ng Co.  v.  Ci t y of  La 

Cr osse,  105 Wi s.  2d 152,  312 N. W. 2d 875 ( Ct .  App.  1981) ;  

I nt er st at e Dep' t  St or es v.  Henr y,  224 Wi s.  394,  272 N. W.  451 

( 1937) ;  Schl esi nger  v.  St at e,  198 Wi s.  381,  223 N. W.  856 ( 1929) ;  

Rut l edge v.  Pr i ce Cnt y. ,  66 Wi s.  35,  27 N. W.  819 ( 1886) ;  see 

Si mmons Co.  v.  Tax Comm' n,  209 Wi s.  232,  244 N. W.  610 ( 1932) ;  

Fox Val l ey Canni ng Co.  v.  Vi l l .  of  Hor t onvi l l e,  207 Wi s.  502,  

                                                 
1 The t er m " vol unt ar y payment  doct r i ne"  appear s t o be of  

r el at i vel y r ecent  or i gi n.   Past  cases r ef er r ed t o t he " vol unt ar y 
payment  r ul e, "  G.  Hei l eman Br ewi ng Co.  v.  Ci t y  of  La Cr osse,  105 
Wi s.  2d 152,  162,  312 N. W. 2d 875 ( Ct .  App.  1981) ,  " t he doct r i ne 
of  vol unt ar y payment , "  Fr eder i ck v.  Dougl as Cnt y. ,  96 Wi s.  411,  
423,  71 N. W.  798 ( 1897)  ( Wi ns l ow,  J.  concur r i ng) ,  or  j ust  
" vol unt ar y payment , "  El l i ot t  v.  Swar t wout ,  35 U. S.  137,  153 
( 1836) .   Regar dl ess of  t he name,  t he concept  per meat es t he l aw.   

2 For  a backgr ound of  t he vol unt ar y payment  doct r i ne i n t he 
Wi sconsi n st at e i ncome t ax cont ext ,  see gener al l y Maur i ce M.  
Wei nst ei n,  I ncome Tax Ref unds i n Wi sconsi n,  16 Mar q.  L.  Rev.  25,  
30- 32 ( 1931) .   The ar t i c l e di scusses t he vol unt ar y payment  
doct r i ne i n subst ant i al l y  i t s  moder n f or m.   I d.  at  30.    

Whi l e t he vol unt ar y payment  doct r i ne i s of t en di scussed i n 
t he cont ext  of  payment s t o gover nment s,  t he same r ul es do not  
necessar i l y  appl y i n t he cont ext  of  payment s f r om gover nment  
agent s.   See Joshua E.  Dodge,  How To Sue t he Gover nment ,  8 Mar q.  
L.  Rev.  267,  285 ( 1924)  ( " When .  .  .  a publ i c of f i cer  .  .  .  pays 
out  t o an i ndi v i dual  money whi ch t he l aw di d not  
aut hor i ze .  .  .  t he Gover nment  may r ecover  [ i t ]  back,  unhamper ed 
by any of  t he r ul es of  vol unt ar y payment  .  .  .  appl i cabl e as 
bet ween i ndi v i dual s. " ) ;  but  see Fr eder i ck,  96 Wi s.  at  423 
( Wi nsl ow,  J.  concur r i ng)  ( suggest i ng t hat  t he opi ni on of  t he 
cour t  appl i ed t he doct r i ne of  vol unt ar y payment  t o payment s made 
by publ i c of f i c i al s) .   Joshua Dodge was a member  of  t hi s cour t  
f r om 1898- 1910.   Por t r ai t s of  Just i ce 28 ( Tr i na E.  Gr ay et  al .  
eds. ,  2d ed.  2003) .  
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242 N. W.  142 ( 1932) ;  Roehl  v.  Ci t y of  Mi l waukee,  141 Wi s.  341,  

124 N. W.  400 ( 1910) ;  Par cher  v.  Mar at hon Cnt y. ,  52 Wi s.  388,  9 

N. W.  23 ( 1881) ;  Har r i son v.  Ci t y of  Mi l waukee,  49 Wi s.  247,  5 

N. W.  326 ( 1880) .   However ,  t he cour t  al so has appl i ed t he 

doct r i ne out si de t he t ax cont ext .   E. g. ,  Put nam,  255 Wi s.  2d 447 

( l i qui dat ed damages i n a cabl e t el evi s i on cont r act ) ;  Bur gess v.  

Commer ci al  Nat ' l  Bank of  Appl et on,  144 Wi s.  59,  128 N. W.  436 

( 1910)  ( excess i nt er est  pai d on bonds) ;  Rai pe v.  Gor r el l ,  105 

Wi s.  636,  81 N. W.  1009 ( 1900)  ( payment  of  wages dur i ng an 

empl oyee' s absence) ;  Cust i n v.  Ci t y of  Vi r oqua,  67 Wi s.  314,  30 

N. W.  515 ( 1886)  ( excess payment  f or  l i quor  l i cense) .  

¶88 The vol unt ar y payment  doct r i ne i s nei t her  uni que t o 

Wi sconsi n nor  somet hi ng new.   To i l l ust r at e,  i n 1836 t he Uni t ed 

St at es Supr eme Cour t  di scussed t he appl i cat i on of  t he doct r i ne 

t o an over char ge of  a dut y by a col l ect or  at  t he Por t  of  New 

Yor k.   The Cour t  det er mi ned t hat  when a vol unt ar y payment  has 

been made,  " no act i on wi l l  l i e t o r ecover  back t he money. "   

El l i ot t  v.  Swar t wout ,  35 U. S.  137,  153 ( 1836) .   The Cour t  

acknowl edged,  however ,  t hat  i f  a payor  gi ves not i ce t o t he payee 

t hat  t he demand f or  payment  may be i l l egal ——t hat  i s,  i f  t he 

payor  pr ot est s t he payment ——t hen t he vol unt ar y payment  doct r i ne 

does not  bar  r ecover y by t he payor .   I d.  

¶89 I n r eachi ng t hi s  deci s i on,  t he Cour t  r el i ed on sever al  

Engl i sh cases——dat i ng back t wo cent ur i es.   One case,  Br i sbane v.  

Dacr es,  ( 1813)  128 Eng.  Rep.  641 ( C. P. )  645;  5 Taunt .  143,  152-

53 ( opi ni on of  Gi bbs,  J. ) ,  descr i bes t he doct r i ne as f ol l ows:  

We must  t ake t hi s payment  t o have been made under  a 
demand of  r i ght ,  and I  t hi nk t hat  wher e a man demands 
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money of  anot her  as a mat t er  of  r i ght ,  and t hat  ot her ,  
wi t h a f ul l  knowl edge of  t he f act s upon whi ch t he 
demand i s f ounded,  has pai d a sum,  he never  can 
r ecover  back t he sum he has so vol unt ar i l y  pai d.   I t  
may be,  t hat  upon a f ur t her  v i ew he may f or m a 
di f f er ent  opi ni on of  t he l aw,  and i t  may be,  hi s 
subsequent  opi ni on may be t he cor r ect  one.   I f  we wer e 
t o hol d ot her wi se,  I  t hi nk many i nconveni ences may 
ar i se;  t her e ar e many doubt f ul  quest i ons of  l aw:  when 
t hey ar i se,  t he Def endant  has an opt i on,  ei t her  t o 
l i t i gat e t he quest i on,  or  t o submi t  t o t he demand,  and 
pay t he money.   I  t hi nk,  t hat  by submi t t i ng t o t he 
demand,  he t hat  pays t he money gi ves i t  t o t he per son 
t o whom he pays i t ,  and makes i t  hi s,  and cl oses t he 
t r ansact i on bet ween t hem.   He who r ecei ves i t  has a 
r i ght  t o consi der  i t  as hi s wi t hout  di sput e:  he spends 
i t  i n conf i dence t hat  i t  i s  hi s;  and i t  woul d be most  
mi schi evous and unj ust ,  i f  he who has acqui esced i n 
t he r i ght  by such vol unt ar y payment ,  shoul d be at  
l i ber t y,  at  any t i me wi t hi n t he st at ut e of  
l i mi t at i ons,  t o r i p up t he mat t er ,  and r ecover  back 
t he money.   He who r ecei ved i t  i s  not  i n t he same 
condi t i on:  he has spent  i t  i n t he conf i dence i t  was 
hi s,  and per haps has no means of  r epayment .  

¶90 Thus,  i n 1813,  an Engl i sh cour t  el oquent l y descr i bed 

t he r at i onal e under l y i ng t he doct r i ne of  vol unt ar y payment :  t o 

pr omot e f i nal i t y i n commer ci al  t r ansact i ons and t o pr ot ect  

payees who i n good f ai t h spend t he money t hey r ecei ve.  

¶91 Any suggest i on t hat  t he vol unt ar y payment  doct r i ne i s  

so ol d t hat  i t  i s  now a dead l et t er  i s  bel i ed by a deci s i on of  

t he Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h Ci r cui t  i n 

2010.   Spi vey v.  Adapt i ve Mar ket i ng LLC,  622 F. 3d 816 ( 7t h Ci r .  

2010) .   I n t hat  deci s i on t he cour t ,  i n an opi ni on wr i t t en by 

Ret i r ed Just i ce Sandr a Day O' Connor ,  s i t t i ng by desi gnat i on,  

expl ai ned t hat  " [ t ] he vol unt ar y payment  doct r i ne has l ong been 

r ecogni zed i n common l aw"  and ci t ed I l l i noi s cases as r ecent  as 

2005,  t o det er mi ne t hat  t he vol unt ar y payment  doct r i ne bar r ed 

t he pl ai nt i f f ' s  c l ai ms.   I d.  at  822- 24.  
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¶92 Havi ng est abl i shed bot h t he l i neage and vi t al i t y  of  

t he vol unt ar y payment  doct r i ne,  I  f r eel y concede t hat  t hi s 

common l aw doct r i ne may be abr ogat ed by l egi s l at i on.   As f ar  

back as 1929,  Cor pus Jur i s expl ai ned t hat :   

Payment  

1X.  Recover y of  Payment s 

A.  Vol unt ar y Payment s——1.  Recover abi l i t y  i n Gener al  

§ 280 

Except  wher e ot her wi se pr ovi ded by st at ut e i t  i s  
a wel l  set t l ed gener al  r ul e t hat  a per son cannot ,  
ei t her  by way of  set - of f  or  count er cl ai m,  or  by di r ect  
act i on,  r ecover  back money whi ch he has vol unt ar i l y  
pai d wi t h a f ul l  knowl edge of  al l  t he f act s,  and 
wi t hout  any f r aud,  dur ess,  or  ext or t i on,  al t hough no 
obl i gat i on t o make such payment  exi st ed.  

48 C. J.  § 280 ( 1929)  ( f oot not es omi t t ed) .  

Not abl y,  t he onl y st at ut e c i t ed t o suppor t  t he except i on was 

f r om Loui s i ana,  a code st at e not  oper at i ng under  common l aw.  

¶93 Nonet hel ess,  t he common l aw may be abr ogat ed.   Thi s 

f undament al  pr i nci pl e i s r ef l ect ed i n Ar t i c l e XI V,  Sect i on 13 of  

t he Wi sconsi n Const i t ut i on whi ch r eads:  " Such par t s of  t he 

common l aw as ar e now i n f or ce i n t he t er r i t or y of  Wi sconsi n,  

not  i nconsi st ent  wi t h t hi s const i t ut i on,  shal l  be and cont i nue 

par t  of  t he l aw of  t hi s st at e unt i l  al t er ed or  suspended by t he 

l egi s l at ur e. "   Wi s.  Const .  ar t .  XI V,  § 13 ( emphasi s added) .  

¶94 The quest i on i nevi t abl y ar i ses when we i nt er pr et  t hi s  

sect i on:  How do we know when t he l egi s l at ur e has " al t er ed or  

suspended"  some f eat ur e of  t he common l aw?  Thi s quest i on was 

addr essed i n Kr anzush v.  Badger  St at e Mut ual  Casual t y Co. ,  103 

Wi s.  2d 56,  74,  307 N. W. 2d 256 ( 1981) .   The cour t  sai d:  
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" I t  i s  an accept ed axi om of  l aw i n Wi sconsi n t hat :  

 " ' St at ut es ar e not  t o be const r ued as changi ng 
t he common l aw unl ess t he pur pose t o ef f ect  such 
change i s c l ear l y expr essed t her ei n.   To have such 
ef f ect  " t he l anguage [ of  t he st at ut e]  must  be cl ear ,  
unambi guous and per empt or y. " '   Wi s.  Br i dge & I r on Co.  
v.  I ndus.  Comm' n,  233 Wi s.  467,  474,  290 N. W.  199 
( 1940) . "  

Maxey v.  Redevel opment  Aut h.  of  Raci ne,  94 
Wi s.  2d 375,  399,  288 N. W. 2d 794 ( 1980) .   The 
l egi s l at i ve i nt ent  t o change t he common l aw must  be 
expr essed " beyond any r easonabl e doubt . "   Gr ube v.  
Mot hs,  56 Wi s.  2d 424,  437,  202 N. W. 2d 261 ( 1972) ;  
Bur ke v.  Mi l waukee & Subur ban Tr ansp.  Cor p. ,  39 
Wi s.  2d 682,  690,  159 N. W. 2d 700 ( 1968) .  

I d. ;  see al so Meek v.  Pi er ce,  19 Wi s.  318 ( * 300) ,  322 ( * 303)  

( 1865)  ( " [ T] he r ul es of  t he common l aw ar e not  t o be changed by 

doubt f ul  i mpl i cat i on.   To gi ve such ef f ect  t o t he st at ut e,  t he 

l anguage must  be cl ear ,  unambi guous and per empt or y. " ) ;  NBZ,  I nc.  

v.  Pi l ar ski ,  185 Wi s.  2d 827,  836,  520 N. W. 2d 93 ( Ct .  App.  1994)  

( " A st at ut e i n der ogat i on of  t he common l aw must  be st r i ct l y 

const r ued so as t o have mi ni mal  ef f ect  on t he common l aw 

r ul e. " ) .  

¶95 Ten year s ago t hi s cour t  appl i ed t hese pr i nci pl es i n 

t he cont ext  of  a compar at i ve negl i gence st at ut e and st r i ct  

pr oduct  l i abi l i t y .   Fuchsgr uber  v.  Cust om Accessor i es,  I nc. ,  

2001 WI  81,  244 Wi s.  2d 758,  628 N. W. 2d 833.   The cour t  

det er mi ned t hat  an amendment  t o t hat  st at ut e di d not  appl y t o 

st r i ct  pr oduct  l i abi l i t y  c l ai ms.   I d. ,  ¶30.   I n r eachi ng t hi s 

concl usi on,  t he cour t  st at ed:  

I t  i s  axi omat i c  t hat  a st at ut e does not  abr ogat e a 
r ul e of  common l aw unl ess t he abr ogat i on i s c l ear l y 
expr essed and l eaves no doubt  of  t he l egi s l at ur e' s 
i nt ent .   St at ut es i n der ogat i on of  t he common l aw ar e 
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st r i ct l y const r ued.   A st at ut e does not  change t he 
common l aw unl ess t he l egi s l at i ve pur pose t o do so i s 
c l ear l y expr essed i n t he l anguage of  t he st at ut e.   To 
accompl i sh a change i n t he common l aw,  t he l anguage of  
t he st at ut e must  be cl ear ,  unambi guous,  and 
per empt or y.    

I d. ,  ¶25 ( c i t at i ons omi t t ed) .  

¶96 I  am sat i sf i ed t hat  Wi s.  St at .  § 100. 207( 3) ( a)  i s so 

c l ear l y desi gned t o pr ot ect  t el ecommuni cat i ons consumer s f r om 

par t i cul ar  unf ai r  pr act i ces i n bi l l i ng t hat  i t  woul d be 

unr easonabl e t o per mi t  t he vol unt ar y payment  doct r i ne t o nul l i f y  

t he ef f ect  of  t he st at ut e.   Subsect i on ( 3) ( a)  r eads as f ol l ows:  

 ( 3)  SALES PRACTI CES.  ( a)  A per son may not  engage 
i n negat i ve opt i on bi l l i ng or  negat i ve enr ol l ment  of  
t el ecommuni cat i ons ser vi ces,  i ncl udi ng unbundl ed 
t el ecommuni cat i ons ser vi ces.   A per son may not  bi l l  a 
cust omer  f or  any t el ecommuni cat i ons ser vi ce t hat  t he 
cust omer  di d not  af f i r mat i vel y or der  unl ess t hat  
ser vi ce i s r equi r ed t o be pr ovi ded by l aw .  .  .  .   A 
cust omer ' s f ai l ur e t o r ef use a per son' s pr oposal  t o 
pr ovi de a t el ecommuni cat i ons ser vi ce i s not  an 
af f i r mat i ve r equest  f or  t hat  t el ecommuni cat i ons 
ser vi ce.  

Wi s.  St at .  § 100. 207( 3) ( a) .   The evi l s pr ohi bi t ed by subsect i on 

( 3) ( a)  ar e not  ambi guous,  and t he pr i vat e r emedi es cr eat ed t o 

at t ack t hese evi l s ar e pl ai nl y i dent i f i ed i n subsect i on ( 6) ( a)  

of  t he sect i on.   Among t he evi l s pr ohi bi t ed i s cr ammi ng,  an 

at t empt  t o get  cust omer s t o " unwi t t i ngl y pay t he unaut hor i zed 

char ges"  t hat  appear  on t hei r  t el ecommuni cat i ons bi l l s .   

Maj or i t y op. ,  ¶6.   Even i f  t hese payment s ar e not  obt ai ned by 

f r aud,  t hei r  vol unt ar i ness i s cer t ai nl y quest i onabl e.   Cr ammi ng 

char ges ar e pr ohi bi t ed under  subsect i on ( 3) ( a)  and t he 

l egi s l at ur e pr ovi ded a speci f i c  r emedy i n subsect i on ( 6) ( a)  of  a 

r i ght  t o r ecover  t hese payment s when t he payment s have been 
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made.   I n sum,  subsect i on ( 3) ( a)  t ar get s demands f or  

unaut hor i zed char ges and subsect i on ( 6) ( a)  pr ovi des f or  r ecover y 

of  t hose char ges when pai d.   Quasi - vol unt ar y payment  of  t he 

char ges does not  bar  r ecover y.  

¶97 The appl i cat i on of  Wi s.  St at .  § 100. 207( 2)  t o t he 

al l eged f act s i s not  so c l ear  because subsect i on ( 2) ,  whi ch i s 

l abel ed " ADVERTI SI NG AND SALES REPRESENTATI ONS, "  i s di f f er ent  

f r om subsect i on ( 3) ,  whi ch i s l abel ed " SALES PRACTI CES. "   

Appl y i ng t he sal es l anguage of  subsect i on ( 2)  t o t he bi l l i ng 

pr act i ces of  " cr ammi ng"  and " s l ammi ng" 3 i s  pr obabl y st r et chi ng 

t he subsect i on beyond what  i t  was i nt ended t o cover .    

¶98 The bot t om l i ne,  however ,  i s t hat  t he vol unt ar y 

payment  doct r i ne does not  r equi r e t he di smi ssal  at  t hi s t i me of  

t he c l ai ms i n t hi s case under  t hi s ant i - cr ammi ng/ ant i - s l ammi ng 

st at ut e.   We need not  answer  whet her  t he vol unt ar y payment  

doct r i ne coul d ever  appl y t o a c l ai m under  Wi s.  St at .  § 100. 207.  

¶99 Wi sconsi n St at .  § 100. 18 r equi r es a di f f er ent  

anal ysi s.   Thi s sweepi ng st at ut e can be t r aced back t o Chapt er  

510,  Laws of  1913,  whi ch cr eat ed sect i on 1747k of  t he st at ut es.   

Sect i on 1747k r ead:  

Any per son,  f i r m,  cor por at i on or  associ at i on who,  
wi t h i nt ent  t o sel l  or  i n any wi se di spose of  
mer chandi se,  secur i t i es,  ser vi ce,  or  anyt hi ng of f er ed 
by such per son,  f i r m,  cor por at i on or  associ at i on,  
di r ect l y or  i ndi r ect l y,  t o t he publ i c f or  sal e or  
di st r i but i on,  or  wi t h i nt ent  t o i ncr ease t he 

                                                 
3 " ' Sl ammi ng'  i s  t he i l l egal  pr act i ce of  swi t chi ng a 

consumer ' s t r adi t i onal  wi r el i ne t el ephone company f or  l ocal ,  
l ocal  t ol l ,  or  l ong di st ance ser vi ce wi t hout  per mi ssi on. "   FCC 
Encycl opedi a,  ht t p: / / www. f cc. gov/ encycl opedi a/ s l ammi ng ( l ast  
v i s i t ed Feb.  17,  2012) .   
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consumpt i on t her eof ,  or  t o i nduce t he publ i c i n any 
manner  t o ent er  i nt o any obl i gat i on r el at i ng t her et o,  
or  t o acqui r e t i t l e t her et o,  or  an i nt er est  t her ei n,  
f or  t he pur pose of  def r audi ng t he publ i c,  makes,  
publ i shes,  di ssemi nat es,  c i r cul at es,  or  pl aces bef or e 
t he publ i c,  or  causes,  di r ect l y  or  i ndi r ect l y,  t o be 
made,  publ i shed,  di ssemi nat ed,  c i r cul at ed,  or  pl aced 
bef or e t he publ i c,  i n t hi s st at e,  i n a newspaper  or  
ot her  publ i cat i on,  or  i n t he f or m of  a book,  not i ce,  
handbi l l ,  post er ,  bi l l ,  c i r cul ar ,  pamphl et ,  or  l et t er ,  
or  i n any ot her  way,  an adver t i sement  of  any sor t  
r egar di ng mer chandi se,  secur i t i es,  ser vi ce,  or  
anyt hi ng so of f er ed t o t he publ i c,  whi ch adver t i sement  
cont ai ns any asser t i on,  r epr esent at i on or  st at ement  of  
f act  whi ch i s unt r ue,  decept i ve or  mi sl eadi ng,  shal l  
be gui l t y of  a mi sdemeanor ,  and shal l  upon convi ct i on 
t her eof  be puni shed by a f i ne of  not  l ess t han t en 
dol l ar s nor  mor e t han t wo hundr ed dol l ar s,  or  by 
i mpr i sonment  i n t he count y j ai l  not  l ess t han t en days 
nor  mor e t han ni net y days,  or  by bot h such f i ne and 
i mpr i sonment ;  pr ovi di ng t hat  not hi ng her ei n shal l  
appl y t o any pr opr i et or  or  publ i sher  of  any newspaper  
or  magazi ne who publ i shes,  di ssemi nat es or  c i r cul at es 
any such adver t i sement  wi t hout  knowl edge of  t he 
unl awf ul  or  unt r ut hf ul  nat ur e of  such adver t i sement .  

§ 1747k,  ch.  510,  Laws of  1913.   Thi s one- par agr aph pr ovi s i on 

has been amended at  l east  45 t i mes over  t he past  cent ur y and has 

evol ved i nt o a l engt hy ( near l y 2600 wor ds) ,  ver y compl ex st at ut e 

t hat  i s  di f f i cul t  t o cabi n and di f f i cul t  t o anal yze.    

¶100 To suggest  i n t he maj or i t y opi ni on t hat  t he 

l egi s l at ur e abr ogat ed t he vol unt ar y payment  doct r i ne when i t  

adopt ed Wi s.  St at .  § 100. 18 i s bot h unnecessar y and unf ounded.  

¶101 Because t he maj or i t y opi ni on cannot  suppor t  such a 

pr oposi t i on ei t her  anal yt i cal l y or  hi st or i cal l y,  i t  s i mpl y 

concl udes t hat :   

Whenever  t he appl i cat i on of  a common l aw doct r i ne 
or  r ul e woul d under mi ne t he mani f est  pur poses of  a 
st at ut or y cause of  act i on,  t he conf l i c t  bet ween t he 
st at ut e' s mani f est  pur pose and t he common l aw def ense 
" l eave[ s]  no doubt  of  t he l egi s l at ur e' s i nt ent . "   
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Fuchsgr uber ,  244 Wi s.  2d 758,  ¶25.   I n a case of  such 
appar ent  i ncompat i bi l i t y ,  t he l egi s l at ur e necessar i l y  
i nt ended t hat  t he common l aw def ense woul d not  be 
appl i ed t o bar  c l ai ms under  t he st at ut e.  

Maj or i t y op. ,  ¶71.   Wi t h t hi s concl usi on,  t he maj or i t y opi ni on 

appar ent l y abandons t hi s cour t ' s  l ongst andi ng met hodol ogy i n 

eval uat i ng when t he l egi s l at ur e has abr ogat ed t he common l aw.   

The met hodol ogy t hat  t he maj or i t y appl i es——t hat  i s,  t o sear ch 

f or  some conf l i c t  wi t h a st at ut or y pur pose——weakens al l  common 

l aw doct r i nes.   Thi s met hodol ogy l eaves t he v i abi l i t y  of  al l  

common l aw def enses i n doubt .  

¶102 The maj or i t y opi ni on cast s a c l oud of  uncer t ai nt y over  

commer ci al  t r ansact i ons i n t hi s st at e.   I t s assur ance t hat  " t he 

vol unt ar y payment  doct r i ne r emai ns al i ve and wel l  i n Wi sconsi n, "  

maj or i t y op. ,  ¶77,  wi l l  pr ove hol l ow i f  i t s  di scussi on of  t he 

doct r i ne i n r el at i on t o Wi s.  St at .  § 100. 18 i s mai nt ai ned.    

¶103 The maj or i t y opi ni on i nvi t es consi der at i on of  t he 

pr oposi t i on t hat  Wi s.  St at .  § 100. 18 abr ogat ed t he vol unt ar y 

payment  doct r i ne by asser t i ng t hat  t he r el at i onshi p bet ween t he 

vol unt ar y payment  doct r i ne and § 100. 18 was never  " br ought  t o 

t he at t ent i on of  t he [ Put nam]  cour t  [ i n 2002]  nor  di d t he cour t  

speci f i cal l y r ul e upon i t .   Accor di ngl y,  i t  [ w] as 

not  .  .  .  deci ded"  by t he cour t  i n Put nam.   Maj or i t y op. ,  ¶40.   

I  di sagr ee.  

¶104 Put nam di scussed t he f i r st  amended compl ai nt  t hat  was 

di smi ssed wi t h pr ej udi ce by t he c i r cui t  cour t .   Put nam,  255 

Wi s.  2d 447,  ¶¶1,  4 n. 2.   The opi ni on ci t es t he mul t i pl e 

t heor i es i n t he amended compl ai nt ,  i ncl udi ng unl awf ul  l i qui dat ed 

damages,  unj ust  enr i chment ,  r est i t ut i on,  and vi ol at i on of  
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Wi sconsi n' s Tr ade Pr act i ces Act .   I d. ,  ¶4 n. 2.   Al l  ar e af f ect ed 

by t he vol unt ar y payment  doct r i ne.   The Wi sconsi n Tr ade 

Pr act i ces Act  i s i dent i f i ed as Wi s.  St at .  § 100. 18 i n Count  VI I  

of  t he amended compl ai nt  c i t ed i n Put nam' s br i ef .   I t  was 

di scussed by t he c i r cui t  cour t ,  and i t  was r ef er r ed t o i n t he 

publ i shed cour t  of  appeal s deci si on,  Put nam v.  Ti me War ner  Cabl e 

of  Se.  Wi s. ,  2001 WI  App 196,  ¶3 n. 1,  247 Wi s.  2d 41,  633 

N. W. 2d 254,  whi ch af f i r med t he ci r cui t  cour t .   The Put nam 

maj or i t y,  i n t ur n,  af f i r med t he ci r cui t  cour t  and t he cour t  of  

appeal s i n r el at i on t o t he vol unt ar y payment  doct r i ne.  

¶105 I n doi ng so,  t he Put nam cour t  sai d:   " I n anal yzi ng 

t hi s case,  we .  .  .  t ake as t r ue al l  al l egat i ons made i n t he 

cust omer s'  amended compl ai nt  and dr aw al l  r easonabl e i nf er ences 

i n f avor  of  t he cust omer s. "   Put nam,  255 Wi s.  2d 447,  ¶11 

( emphasi s added) .   The cour t  al so c i t ed 66 Am.  Jur .  2d 

Rest i t ut i on and I mpl i ed Cont r act s § 108 ( 2001) ,  a pr ecur sor  t o 

§ 92 of  t he 2011 edi t i on c i t ed above.   Unj ust  enr i chment  and 

r est i t ut i on ar e par t  of  t he 2001 Am Jur  anal ysi s .   Put nam,  255 

Wi s.  2d 447,  ¶13.  

¶106 I n t he pr esent  case t he maj or i t y opi ni on t akes t he 

f act  t hat  t he Put nam cour t  " col l ect i vel y di sposed of "  t he st at ed 

cl ai ms,  maj or i t y op. ,  ¶33,  as suppor t  f or  t he pr oposi t i on t hat  

t her e ought  t o be a di f f er ence bet ween st at ut or y and common l aw 

cl ai ms.   Cur i ousl y,  t he maj or i t y opi ni on t akes our  past  

i dent i cal  t r eat ment  of  st at ut or y and common l aw cl ai ms as 

suppor t  f or  t he pr oposi t i on t hat  t he c l ai ms ought  t o be t r eat ed 

di f f er ent l y.   Li kewi se,  t he opi ni on' s anal ysi s i gnor es t hat  we 
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det er mi ned t hat  t he vol unt ar y payment  doct r i ne appl i ed t o al l  

c l ai ms i n Put nam——st at ut or y and common l aw al i ke.   Put nam,  255 

Wi s.  2d 447,  ¶36 n. 12.  

¶107 The Put nam cour t  addr essed t he possi bi l i t y  t hat  t he 

l egi s l at ur e coul d act  t o super sede t he vol unt ar y payment  

doct r i ne i n a par agr aph st r ongl y af f i r mi ng t he doct r i ne:  

 Adopt i on of  t he cust omer s'  ar gument  woul d 
ef f ect i vel y dest r oy t he vol unt ar y payment  doct r i ne.   
The doct r i ne pr esupposes mi st aken or  wr ongf ul  conduct  
by t he payee.   To al l ow someone who made vol unt ar y 
payment  wi t hout  obj ect i on t o c l ai m r est i t ut i on,  based 
onl y on an al l egat i on t hat  some wr ongf ul  conduct  by 
t he payee caused t he payment  of  a f ee,  woul d nul l i f y  
t he doct r i ne i n Wi sconsi n.   We concl ude t hat  t he mer i t  
of  a c l ai m and t he under l y i ng wr ongdoi ng of  t he 
def endant  do not  under cut  t he appl i cabi l i t y  of  t he 
doct r i ne,  absent  f r aud,  dur ess,  or  mi st ake of  f act .   
The l egi s l at ur e has t he power  t o cr eat e addi t i onal  
except i ons t o t he vol unt ar y payment  doct r i ne i n 
par t i cul ar  c i r cumst ances.  

Put nam,  255 Wi s.  2d 447,  ¶35 ( emphasi s added) .  

 ¶108 I t  i s  unl i kel y t hat  t he cour t  woul d have acknowl edged 

t he l egi s l at ur e' s power  " t o cr eat e addi t i onal  except i ons t o t he 

vol unt ar y payment  doct r i ne"  i f  t he cour t  t hought  t hat  t he 

l egi s l at ur e had al r eady done so i n adopt i ng Wi s.  St at .  § 100. 18.  

¶109 I  bel i eve t hi s case may go f or war d under  Wi s.  St at .  

§ 100. 207( 3) ( a)  because t he st at ut e pr ohi bi t s speci f i c  bi l l i ng 

pr act i ces i n t el ecommuni cat i ons and act ual l y addr esses a 

per son' s " f ai l ur e t o r ef use"  an unaut hor i zed char ge.   Thi s 

al t er s t he vol unt ar y payment  doct r i ne so t hat  c l ai ms under  t he 

st at ut e ar e not  r equi r ed t o be di smi ssed i n t hi s case at  t hi s 

st age i n t he pr oceedi ngs.   The l egi s l at ur e pr ovi ded a c l ear  

r emedy f or  over payment  of  cer t ai n char ges.   The l egi s l at ur e was 
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cl ear ,  unambi guous,  and per empt or y i n t hi s par agr aph;  t he cour t  

need not  go f ur t her  and al t er  t he l aw of  abr ogat i on of  t he 

common l aw.  

¶110 I  concur  wi t h t he cour t ' s  deci s i on t hat  t he di smi ssal  

of  t he c l ai m under  Wi s.  St at .  § 100. 207 must  be r ever sed.   

However ,  I  di sagr ee wi t h t he cour t ' s  st at ement  of  t he l aw and 

i t s deci s i on r egar di ng t he ot her  c l ai ms.   Ther ef or e,  I  cannot  

j oi n t he cour t ' s  opi ni on.    

¶111 For  t he f or egoi ng r easons,  I  r espect f ul l y concur  i n 

par t  and di ssent  i n par t .  

¶112 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s concur r ence/ di ssent .  
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